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REPORT OF KANSAS COMMISSIONERS 
ON UNIFORM STATE LAWS 


In view of the importance of the work now being engaged in by the 
National Conference of Commissioners on Uniform State Laws, the Commis- 
sioners from Kansas are taking this opportunity of presenting a report to the 
lawyers of the State and the Legislators respecting its activities and the uniform 


acts which are now in the process of preparation. 

At the 55th meeting of the Conference, held in Philadelphia, three of the 
Kansas Commissioners were in attendance, Otis S. Allen, B. I. Litowich and 
W. E. Stanley, Mr. Stanley being Chairman of the Executive Committee. 
Thirteen sessions were held during the week of October 26th. There were 
finally adopted, and subsequently approved by the American Bar Association, 
two acts upon which work has been going forward for several years. These 
were the Uniform Criminal Statistics Act and the Uniform Act relating to 
Reverter of Realty. Approval also was given by the Conference to the changes 
recommended by the National Conference of Street and Highway Safety in 
the Uniform Motor Vehicle Code, two of which acts contained therein were 
adopted in Kansas in 1937. It is suggested that these changes which have 
brought the acts down to date in the light of existing traffic conditions should 
receive the consideration of the Legislature, to the end that our present acts 
might be brought up to date in conformity with these new changes. 

There was also promulgated for use the Model Administrative Procedure 
Act. With the growth of administrative practices, the problem of providing 
fair and uniform administrative procedure before all of the administrative 
boards and tribunals within a state has become almost as acute a problem in 
state government as in the federal government. While this model act does not 
envisage uniformity, it does present for use by the legislatures of the several 
states a model of basic principles believed required by fair administrative 
practice which may be adapted to the requirements of the various administra- 
tive boards and commissions now operating in all of the 48 states. While 
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embodying many of the basic principles of the Act recently adopted by the 
federal government, some features differ where their use is hardly adapted to 
state procedure. 

Other uniform acts in the process of being considered section by section, 
in addition to the Uniform Commercial Code of which more will be said later, 
were Uniform Divorce Recognition Act, Uniform Ancillary Administration of 
Estates Act, Uniform Reciprocal Judgment Act, revision of Uniform Desertion 
and Non-Support Act (one of the acts now the law of Kansas), Uniform 
Fiduciaries Act, and a Model Act to provide an administrator for state courts, 

It should be obvious to lawyers and to legislators that at this particular 
period, when there is a tendency for the federal government to usurp rights 
properly belonging to the states, and to pass legislation in fields which should 
be better left to the states, the demand for federal action is increased and 
emphasized because of the diversity of law in the 48 states, where the needs 
of commerce know no state lines but the need for uniform rules of action relat- 
ing to that commercial intercourse is nationwide. It is much easier to secure 
the enactment of one law by the federal government, and thus throw the 
federal agencies into the regulation of that field of commerce than it is to 
secure the enactment of the same law by all of the 48 states. 

This demand can only be met by the enactment of more uniform state 
laws in all those fields where the activities of the citizens become nationwide, 
and the recognition of this fact is indicated by the number of uniform acts 
adopted by states where legislative desire to promote nationwide expansion of 
interest within the state has compelled the recognition of desirability of uni- 
formity in the law. This is indicated by the number of acts adopted by states 
of this character. New York has adopted 34, Pennsylvania 38, Wisconsin 44, 
California 23, Illinois 31, Indiana 26, Massachusetts 33, and Michigan 34. 
This recognition, however, is not related solely to the large industrial states. 
For instance, Iowa has adopted 24, Maryland 37, South Dakota 50, Utah 40, 
and Nevada 35. 

It seems unfortunate, with the desire to expand the industrial develop- 
ment of Kansas, that in the adoption of Uniform Acts Kansas is near the 
bottom of the list with only 12. There are only six states with a lesser number 
of enactments, and most of these are found in the solid South. It is hoped, 
however, with the increasing industrial development of Kansas, that the Legis- 
lature will give more study to the importance of this class of legislation, and 
to this end it might be wise to do as so many states have done; namely, to 
have legislative committees in both the House and the Senate on uniform state 
laws, whose business it would be to investigate the need, the desirability, and 
the progress which is being made while such laws are under consideration by 
the Conference. 

At the forthcoming session of the Legislature it is hoped that upon the 
recommendation of the Commissioners of Kansas the Legislature will adopt 
five of the uniform acts heretofore promulgated, (1) the Uniform Simul- 
taneous Death Act, (2) the Uniform Stock Transfer Act, (3) the Uniform 
Act to secure the attendance of witnesses from without the State in Criminal 
Cases, (4) the Uniform Act on Judicial Notice of Foreign Law, and (5) an 
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act relating to the Appointment of Commissioners. With respect to the latter 
Act, most of the states have, as a part of their statutes such a law, which 
makes the Commissioners definite agents of the Legislature, requires annual 
reports to the governor and to the Legislature, and thus keeps the Legislature 
constantly informed as to progress in this field. Funds are provided for such 
reports. At the present time in Kansas the Commissioners have no way what- 
ever of making and circulating any such report to the Legislature, except by 
going down into their own pockets and paying for the same. Such form of 
legislation has been found so useful in other states in keeping the governor 
and the Legislature informed that the same course of procedure might be 
desirable in Kansas. 


Uniform Commercial Code 


What is probably of greatest interest to the lawyers and business men 
alike is the work now going forward on the preparation of the Uniform 
Commercial Code. When completed this Code will represent one of the most 
outstanding undertakings in American Jurisprudence. 

This work was started in 1940 with a recognition that many of the uniform 
commercial acts, such as the Uniform Negotiable Instruments Law, needed 
drastic revision due to three main factors. First, Many changes have devel- 
oped in the methods and practices of transacting business, which were either 
undeveloped or non-existent at the time of drafting and passing the original 
acts; as an example, the general use of the clearing house for making bank 
collections. Likewise, new paper has come into general use, the conditional 
sales note, the pledge note, the collateral security note. In the field of sales, 
wholesalers and retailers do not fix the customs of trades by legal concepts, 
but according to the changing problems presented in manufacturing and mar- 
keting, and this requires change in the rules governing such relations. These 
instances could be amplified at great length in every field of commercial law, 
but time does not permit it here. Second, It is apparent that a separate act 
relating to negotiable instruments, or one relating to sales, etc., standing alone 
is not and cannot be complete. Commercial transactions are interrelated, and 
in many respects there is bound to be overlapping, duplication, and in many 
instances inconsistency in dealing separately with negotiable instruments, bills 
of lading, warehouse receipts, sales and trust receipts, unless handled as an 
integrated and complete code. Third, In the course of the years, in passing 
upon language used in legislation, they have in many instances arrived at such 
diverse conclusions as to completely destroy uniformity. A part of this is due 
to ambiguous language, partly to omissions in the law itself, and partly to new 
methods not mentioned or covered in the original act. 

The need for immediate action was also emphasized by the introduction 
into Congress of a Sales Act to govern all interstate transactions, and it was 
felt that this was only the beginning of a demand upon Congress for legisla- 
tion dealing with other forms of commercial transactions. It would indeed 
have been a calamity if this had been passed without coordinated action by 
the states. The Conference was able to induce the proponents of this measure 
to withhold pushing it while the possibility of developing a complete Uniform 
Commercial Code was considered. To meet this situation the interests of the 
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Conference, and those of the American Law Institute were brought together 
to undertake the preparation of a complete Commercial Code. 

It was recognized at the outset that accomplishment of this purpose 
would require several years of full time work on the part of experts, both in 
the law and in the particular business fields involved, and that a minimum of 
$250,000.00 would probably be required for completion of this project. The 
necessary funds were assured through the generosity of the Falk Foundation 
of Pittsburgh, Pennsylvania, through a grant of $50,000.00 per year for three 
years, with an additional $100,000.00 at the end of the second year. In addi- 
tion to this amount, over $100,000.00 has been underwritten and subscribed 
by businesses and banks throughout the country, and this fund should insure 
a sufficient amount to bring the project to completion. 

As now agreed upon, the content of the Code will be: 


Article I | — General Provisions, including Definitions. 
Article II — Sales. 

Article III — Commercial Paper. 

Article IV — Bank Collections. 

Article V —JInvestment Instruments. 

Article VI — Bills of Lading and Warehouse Receipts. 
Article VII — Chattel Security. 

Article VIII — Commercial Agency. 

Article IX — Miscellaneous. 


The manner of handling the preparation of the various papers is thorough 
and complete. The work is carried forward by a joint editorial board, assisted 
by a chief reporter and an assistant chief reporter. For each subject under con- 
sideration the best expert in the country is selected as a reporter with appro- 
ptiate compensation. The responsibility for the preliminary draft of the 
statute rests with him. These reporters are assisted by advisors, one-half 
appointed by the Conference and one-half appointed by the Institute. These 
advisors include specialists in the particular subject, members of the bench, 
and practicing lawyers of general experience. The reporter devotes almost 
his entire time to the work, holding frequently three to five day meetings with 
his advisors. When preliminary material is prepared, after sometimes months 
of work, to the satisfaction of the reporter and his advisors, the matter is then 
submitted to the Institute and the Conference at different meetings where they 
act independently. This material is then considered by each group, section by 
section, with all criticisms, suggestions and modifications referred back for 
further study and work. This process is continued until it is finally approved 
by both the Conference and the Institute. 

It might be interesting that in connection with every section and para- 
gtaph of any draft prepared there is likewise presented full and complete notes 
indicating the changes over existing law, decisions of the courts, majority rule 
where diversity exists, reasons for changes, and full explanation of business 
practices with respect to which the particular section relates. A tremendous 
amount of research is necessary to prepare these notes, and we believe when 
the work is completed and after it has been subjected to the scrutiny and 
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criticism of over a thousand of the outstanding judges, practicing lawyers, 
teachers and legislators that there will be presented to the states one of the most 
outstanding and carefully prepared pieces of statutory draftsmanship in the 
history of the United States. 

At the present time Chapter II on Sales has been completed and approved; 
Chapter III, Commercial Paper, is well underway, drafts having been sub- 
mitted to both bodies; Article V on Investment Instruments has been partially 
considered by both the Institute and the Conference; while most of the pre- 
liminary research work and considerable of the draft is ready on all the remain- 
ing chapters. The plan at the present time is to have the work completed in 
its entirety by December 31, 1949, and it should be ready for submission to 
the legislatures immediately thereafter. 

Although the Conference of Commissioners and the American Law Insti- 
tute are the instrumentality engaged in carrying on the preparation of this Code, 
they are the instrumentalities of the Bar as a whole and of every state legis- 
lature, and they invite the interest, consideration and criticism of any interested 
person during the progress of this work. At the present time Honorable George 
Wharton Pepper of Pennsylvania is president of the American Law Institute, 
and W. E. Stanley of Kansas is president of the Conference of Commissioners 
on Uniform State Laws. 

Respectfully submitted, 


Oris S. ALLEN 
ALBERT FAULCONER 
B. I. LrrowIcuH 
W. E. STANLEY 
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“FINDINGS OF FACT AND 
CONCLUSIONS OF LAW’’* 


By Hon. W. D. VANCE 
Judge, Twelfth Judicial District of Kansas 


Since consenting to present a paper on this subject, I have had some 
time to consider various phases of it, and particularly as to how it came about 
that I should do so. In the past several months, matters have been presented to 
me in which the subject of presumptions was impressed forcibly upon me. 
So here, we have what may be termed a “conclusive presumption,” and which 
is, that if a member of this association has the temerity to answer a request 
of the secretary for suggestions as to topics for discussion — he should make 
a suggestion knowing full well that in due course he will receive notification 
that he is to prepare and present a paper and be ready to lead discussion 
on the topic so suggested. That is what happened to me, and although I 
suggested the above subject not realizing that the presumption would be 
used, nevertheless I decided to take my medicine standing up and let the 
result be what it would — good or bad. 

Then too, I have learned in the past year or more that both the lawyers 
and the Supreme Court are incessantly looking for errors — that is apparently 
the sole function for which they exist and labor — and unfortunately they 
have succeeded in several instances — sometimes to my utter amazement as 
to fundamentals any occupant of the district bench should foresee without 
exerting a lot of effort. 

Thus, the first error I committed in this connection was to suggest a 
subject, and the second was to assume that a proper title for discussion would 
be as above noted — when in truth and fact, the code provision itself provides 
for “Conclusions of Fact,” not “Findings of Fact.” For this last error I blame 
the practising lawyers of Kansas and the occupants of the Supreme Court 
bench for persistently educating me through the years to use the term “Find- 
ings of Fact.” All you have to do is to read the applicable section, or at least 
this portion of it: 

“, . . Unless one of the parties request it, in which case the court shall state, in 


writing, the conclusions of fact found, separately from the conclusions of law.” 
R. S. 1935-60-2921. 


Early in the history of this code provision, and which was first provided 
by the Territorial Legislature of 1858 and again in 1859, and then in the 
1868 General Statutes, and except for minor changes in language has continued 
in force ever since, our Supreme Court said that the purpose of the statute is 
to make apparent to the reviewing court the errors of the trial court, if any, 
in applying the law to the facts found. Major v. Major, 2 Kan., 337. This 
appears to have been consistently applied down through the years, it appearing 
at times to some of us that considerable effort was made to find error, rather 
than to uphold the judgment of the trial court. One of the late cases dealing 

*An attren Re et Beteve the meeting of the District Judges Association at Wichita, 
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with this section is that of Fair v. Refining Co., 134 Kan., 624, where it is 
stated: 
“It was said in Major v. Major, 2 Kan., 337: “The Supreme Court takes cognizance 
only of errors of law apparent on the record.’ And substantially the same thing 
has been said in numerous cases. Under our scheme of jurisprudence the trial 
courts are the fact-finding tribunals; the Supreme Court, on appeal, reviews 
uestions of law. This court does not weigh conflicting evidence, nor does it 
disturb, for any reasons pertaining to evidence, a finding or judgment of a trial 
court eng by competent, substantial evidence, even though the quantity of 
such evidence is not t. But a finding or judgment of a trial court should not, 
and cannot, stand unless it has some competent, substantial evidence to sustain it. 
This has been the ruling of this court on many occasions, though varied phraseology 
has been used in stating the ruling.” 
(See also State v. Moore, 125 Kan., 334-5. 


Before proceeding further, permit me to state that I had in mind to 
deal with this subject in considerable detail as to decided cases and rules 
applied therein thinking it would be of possible benefit to the bench and bar 
to have available such a brief (in effect), but two very good reasons have 
impelled me not to do so. One being, that I find a splendid digest of such 
rulings and cases in Volume 12 of our Bar Association Journal on pages 
249-256, and the other being that in some particulars the rulings may disappear 
as a safe guide when opinions are next handed down by the Supreme Court. 
Thus, I suggest use of the digest set out in the Journal with the aid of a citator 
showing subsequent cases and rulings on this quite important subject. 

To those of scholastic turn of mind it is apparent that the adoption of 


this statute providing for conclusions of both fact and law by the trier of the 
facts, was a distinct departure from the practice that obtained in the Chancery 
Courts, since there the appellate court simply retried the case and determined 
both the facts and the law from a detailed record. It was said in the case of 
Major v. Major, supra, among other things: 


“If it were then to allow any appeal and re-trial of the cause upon the evidence as 
presented by a bill of exceptions, the appellate court would try the cause without 
the benefit of seeing the witness, of judging of his credibility by his intelligence 
or his manner, which might show to the court below such evident bias as to greatly 
weaken his testimony. 

“If the Code allowed such a course the appellate court would be much more likely 
to commit error than to correct it. The Code is not open to this course.” (339). 


So in the early 1860’s our Supreme Court set forth a rule of interpreta- 
tion that was not only sound, but definitely required by the plain provisions 
of this statute, and a rather general consideration of the cases since that time 
reveals that the court has attempted to follow the purpose thus expressed by it. 
Unfortunately, the occupants of the bench are human beings, and as such 
commit frequent errors, and this statute, or rather the purpose of it, has 
suffered greatly by a considerable number of decisions that fail to apply the 
tule with any reasonable exactitude. This seems to me to result from the oft 
stated rule that the question as to whether a conclusion of fact is supported 
by competent, substantial testimony is a question of law which the Supreme 
Court may or shall decide. Many are the Kansas cases in which the court 
appears to have used this rule to invade the province of the trier of the facts 
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to determine the same upon the basis suggested in the Major and numerous 
other cases. It must be admitted that the line of demarkation is frequently a 
clouded or difficult one. It seems timely to me that all of the District Courts, 
as well as the Supreme Court, might well take out a little time and give renewed 
consideration to the rule, as well as the exception, in dealing with conclusions 
of fact and law such as are authorized by this section of the code. 

Before dealing with a small number of the more important rulings, may 
it be observed: 


(a) One of the flagrant uses of this section by attorneys is the too common 
practice of requesting the trier to make and file conclusions after the case 
has been fully tried out. 

(b) That the distinction between a conclusion of fact and a conclusion 
of law is frequently difficult to determine. 

(c) That this section is frequently used as the basis for cross examination 
of the trial judge. F 

(d) That there is laxity in presenting proof of details which makes 
difficult reaching conclusions on the facts. 


It has been decided — Rudolph v. Bohenblust, 130 Kan., 520 — and in 
other cases, that the time for requesting the trial court to make and file its 
conclusions of fact and law may be fixed by rule of the court; and in my 
opinion a rule is proper requiring such request to be made prior to the intro- 
duction of testimony. In this manner the court can better take note of details 
as the trial proceeds and be in position to determine the conclusions to be 
later prepared and filed. The fact that a record of the testimony is made by the 
court reporter does not generally answer the same efficient purpose. 

The rule is well established by the decided cases, that the trier of the 
facts is not required, and indeed, should not ordinarily, state the evidentiary 
facts, but rather the conclusions of fact; to do otherwise leads to confusion 
and creates greater possibility of failure to follow the statutory requirement; 
and too, leaves the matter open to further requests for correction of, or 
additional, findings. If the court undertakes to set forth evidentiary facts, the 
result is that of “Findings of Fact,” instead of “Conclusions of Fact,” as 
provided by statute. See generally: Diver v. Bank, 132 Kan., 36; Brennan v. 
Dennis, 143 Kan., 919; Alexa v. Alexa, 108 Kan., 38; Jernberg v. Lutheran 
Home, 146 Kan., 167-174; Nordman v. Johnson, 94 Kan., 409; Investment 
Co. v. Cunningham, 108 Kan., 703. 

A certain liberality is indulged at times, in construing the conclusions 
reached by the trier of the facts, and it is sometimes said that if the findings 
are consistent with the ultimate facts and sustained by substantial, competent 
evidence, they are good, even though not very artistically drawn or logically 
stated. Moon v. Moon, 107 Kan., 416; Ford v. Peck, 116 Kan., 74. However, 
to fail to clearly and sufficiently state all of the ultimate conclusions of the 
controlling facts is a dangerous practice and one not to be favored. 

Of course, the principal difficulty in this connection is with respect to 
what the appellate court may consider as the ultimate or controlling facts in 
passing upon questions of law urged upon its attention, or by it, brought into 
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the discussion and consideration of the case upon appeal. Here, the human 
factor enters with much force and will ever serve to cause reversals that 
encourage litigants to use their right of appeal more frequently than would 
otherwise be true. To me no remedy suggests itself, and since the right of 
appeal is one that must of necessity prevail even though the members of the 
bench will continue to be human and full of error, to the end that justice may 
be done and the trier of the facts not become a dictator and abuse his powers. 
It does serve a useful purpose to have the appellate court vested with the power 
to pass upon such questions. When and if such court abuses its power is 
dificult to say, and in our scheme of government, there is not much recourse 
available. Truly, it is a court of last resort on this and many other legal 
questions. 

It is to be noted, however, that there is a rule that could well be applied 
more frequently than is done, in my opinion, and which is, that there must 
be prejudice result from the failure of the court to find its conclusions on all 
of the issuable facts, if error is to be adjudged by the appellate court, McCand- 
liss v. Kelsey, 16 Kan., 557. 

Then too, it is to be kept in mind that where the trier of the facts makes 
a general conclusion “‘on all the issues not specifically covered by the special 
conclusions” (Gas Co. v. Fletcher, 81 Kan., 76; Biltgen v. Biltgen, 121 Kan., 
717) the same operates as a special conclusion (finding) on the omitted issues 
of fact. Whether this practice should be resorted to generally by the trial court, 
I leave to your discussion and better judgment. I know that one feels at times 
that he must use some of the artifices, known to the profession, to protect his 
judgments against unreasonable attack or question in the appellate court. 

There is still another rule of importance — that if there be one clear, 
sustained and sufficient finding upon which the judgment may rest, every 
presumption being in favor of the judgment, it will be held that the trial 
court did rest its judgment upon that finding, and all others be disregarded. 
26 R. C. L. 1093 No. 102; Bank v. Donnelan (Calif.) 148 Pac., 188; Anno 
Cases 1917 C 744; In re Appeal from survey, 106 Kan., 222-225; McCandliss 
v. Kelsey, 16 Kan., 557. 

This is in effect the same as the rule that prejudice must appear from 
other conclusions, or the omission of conclusions on some of the issuable facts 
of a case. (Marquis v. Ireland, 186 Kan., 416; Tamsk v. Continental Oil Co., 
158 Kan., 751.) 

On the point that the trier of the facts is not subject, under the provisions 
of statute, to cross-examination, we find the same seems to be well settled in 
Kansas as noted in Lumber Co. v. Russell, 93 Kan., 521-525; Phillips v. Okey, 
111 Kan., 732; Peckham v. Keenan, 122 Kan., 544. 

That there is considerable laxity and inattention to detail on the part of 
some counsel cannot be denied; perhaps the trial courts are to blame in part 
for this result, in the hurry to get the work done and keep the docket cleared 
as nearly as may be; but in cases where special conclusions are required this 
works to the disadvantage of the parties as well as the court; because of it 
at times, justice is not meted out; and hence the suggestion seems in order 
that if more than general findings or conclusions are to be stated by the trial 
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court, better attention should be given to detail even at the expense of loss 
of time and extra effort in preparedness and trial of causes. 

There is no end to a discussion of this subject, as we could go on and on 
with various questions, rules and exceptions, but because of time and mental 
limitations on my part, it is best to proceed with some general observations 
and close this paper. 

It is recognized that in districts of congested litigation, the trial courts 
are called upon to perform an almost insurmountable task, where the bar 
makes general use of the right to require special conclusions of fact and law. 
I am not sure there is any remedy for this, unless it is an increase in the number 
of judges, instead of the prevalent legislative notion on the part of some of 
the members of the legislature and of others whose purpose does not appear 
to be in the interest of justice or good government to reduce the number 
thereof. There seems to be no valid objection to the statutory provision itself, 
as it does afford a means of testing the good faith and judgment of the 
trial court. 

One suggestion may be in order, predicated upon the fact that the trial 
court may by rule regulate the time for requests for the filing of conclusions, 
and which is — that the trial court might promulgate and make effective a rule 
that, in its discretion, and particularly in complicated cases, requires counsel 
for the parties to prepare and submit in detail suggested conclusions of fact 
based upon the testimony for the information and use by the court, and with 
a penalty provision that any omission by a party to suggest a given conclusion 
of fact would bar any claim of error, if the court failed to find on that 
particular point. No doubt someone will immediately question the power to 
make such a rule with the effect noted. Discussion might reveal some sub- 
stitute or other method of procedure as a relief from the heavy burden that 
some of the judges complain now exists in their work. (Rudolph v. Bohen- 
blust, supra; Harrison v. Lyon, 126 Kan., 705; English v. English, 53 Kan., 
173; 12 J. B. K. 256). 

Generally speaking I consider it helpful to the trial court to prepare 
conclusions of fact as the basis for application of the rules of law — even 
when not required by action of the litigants — in the latter case, the court 
need not use the same exactness in preparation. Of course, the other difficult 
question is always as to what proper rule of law is in question, and how it 
may or should be applied to the various states of fact presented for decision. 

This section of the statute does not warrant parties requiring special 
conclusions except as to trials proper of the issues of fact in the cause itself. 
Thus not required on hearings of petitions for new trial etc. (Haughton »v. 
Bilson, 90 Kan., 360-362; 12 J. B. K. 249). 

One other presumption to be considered is, that the conclusions of fact 
are presumed to embrace all of the questions in controversy. (Snodgrass v. 
Carlson, 117 Kan., 353). 

It is to be noted also that it has been held that the conclusions of fact 
and law should be incorporated in the journal entry of the trial proceedings. 
(In re Estate of Henry, 156 Kan., 788-803). But as there stated, the failure 
to so act will not be reversible error if the same otherwise appear in the 
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record of the trial. Perhaps, the practice should be uniformly followed of 
thus incorporating the conclusions of both fact and law in the journal. 

Finally there is the matter of the written memorandum by the trial court 
which is recognized by the Supreme Court as commendable; (State v. Baxter, 
121 Kan., 852.) it does afford a ready means for the appellate court gaining 
(or at least it should) an understanding of the basis for the judgment entered; 
and then too, even though the trial court gives the wrong reason or uses the 
wrong theory as the basis for its decision, if the correct result is reached, 
reversal is not in order. 

I had in mind at the outset that I might be able to offer some suggestions, 
provide some source of value, that would. be helpful to you, fellow members 
of the district bench, but now, having finished, doubt exists that any appreci- 
able good has been accomplished. Your discussion to follow will, I am sure, 
serve the purpose originally in mind. 
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UNIFORM STANDARDS FOR TITLE OPINIONS* 


By WILBuR JONES 
of the Wichita, Kansas, Bar 


I was requested to prepare a paper on the subject of “Standards for Title 
Opinions.” The primary purpose of this discussion, I am informed, is to call to 
the attention of those members of the association who have been in the armed 
service of the United States, and absent from the active practice during the 
recent years, certain recommendations for title standards adopted by the bar 
association of the State in the years of their absence. In an effort to comply with 
the request I have made certain written notes and observations, and with your 
permission, I am going to read them. 

There are few subjects in the field of the active practice of law which 
permits of as wide a variance of opinion among lawyers as the one involving 
the question of real property titles. The reason for or justification of the 
conflict in opinions of examiners is seldom understood by the layman and 
often found most difficult to explain to the client. The opinion of the examin- 
ing attorney does not determine the merchantability of the title. Where the 
title is questioned the final determination is a matter for the court and our 
opinion as an examining attorney will not, as a rule, be received upon the 
question as to whether or not the title is merchantable. The matters of law 
or matters of fact sufficient to make a title merchantable cannot be indicated 
by positive rules. Facts or rules of law which are acceptable to one examiner 
may, in the opinion of another raise insurmountable objections to the title. 

As a guide, to assist us in our determination of the condition of the title, 
we may look to the applicable statutes, e.g. statutes of limitation, curative and 
validating provisions, etc. Reference should also be made to the decisions of 
our courts for construction and interpretation. A majority of us, however, 
are not content, in the examination of an abstract of title, to rely upon mere 
statutory provision or court decision. We are, it seems, more concerned with 
the answer to the question, What requirements will be made by a subsequent 
examiner of the same title? Perhaps it was with this thought in mind that 
the president of the bar association of the State of Kansas, in the year 1940, 
appointed certain members of the association to a committee to be known as 
the “Committee on Standards for Title Opinions.” As far as I am able to 
learn, this was the first such committee to consider and submit written 
recommendations to the association on the subject of “title standards.” Their 
report and recommendations, made to the 1941 annual meeting of the 
association, were unanimously adopted and published in the August 1941 issue 
of the Journal of the bar association of the State of Kansas. The committee 
on title standards was continued during the succeeding years and at the 1942 
annual meeting of the association a second written report, containing a number 
of recommendations, was submitted and adopted. The recommendations 
adopted at the 1942 meeting were published in the August 1942 issue of the 
Journal. Transportation difficulties and other conflicting circumstances pre- 
vented a meeting of the committee prior to the 1943 annual meeting. The 


*Part of the Legal Institute Sectional Discussions during the 64th Annual i f the 
Kansas Bar Association at Wichita, May 24-25, 1946,” Session o 
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following year, however, witnessed the third and last in the series of written 
recommendations for title standards and, with one exception, such recom- 
mendations were adopted by the association and were published in the 
August 1944 issue of the Journal. I do not have the names of all the members 
who have served upon and contributed to the work of this very important 
committee. I am quite certain that during this entire period Miss Margaret 
McGurnaghan of Topeka, Kansas, has served as chairman of the committee 
and has done a most excellent job. It was by reason of her effort and interest 
in the work of this committee that the state bar association, only recently, 
published in pamphlet form the recommendations heretofore adopted by the 
association, and made them available to the members of the association at 
a very nominal cost. 

The Sedgwick County bar association recently compiled the recommenda- 
tions for title standards adopted from time to time by the bar association 
of the State of Kansas, arranging the recommendations under appropriate 
titles and adding thereto an index which has proved very helpful in locating 
a recommendation with a minimum of time and effort. 

A total of sixty-six recommendations for Title Standards have heretofore 
been adopted by your association. The rather lengthy introductory remarks to 
this discussion will prevent a consideration of each such recommendation. I 
should like, however, to call your attention to the following which are probably 
referred to as often as any of the recommendations. 

For the purpose of this paper the questions and recommendations are 
stated as briefly as possible. 


1. Ques. When is recertification of abstract a proper requirement? 

If abstracter was bonded on date of certification a recertification is not necessary 

though statute of limitations may have run against bonds of some abstracters. 

2. Ques. Title is vested in John Henry Smith. Subsequent conveyance or mortgage 
executed as ].H. Smith. Any requirement? 

If 20 years or more have elapsed no requirement of identity. If less than 20 years 

have elapsed require affidavit of identity. 

3. Ques. Where deed fails to show marital status of grantor, any requirement? 

res poe affidavit that grantor was single, or if married that spouse was not then 

and never had been a resident of Kansas, or quiet title. 

4. Ques. A deed executed 15 or 20 years ago recites “grantors are the only heirs 
at law of (the record owner).” Should examiner rely upon this recital? 

No. Title should be quieted. The deed is simply acknowledged and recitals not 

under oath. (I assume that a determination of descent, identifying grantors as such 

heirs, would also be acceptable. ) 

5. Ques. Is deed by receiver which recites order of court authorizing it sufficient? 

If deed of record less than 15 years requires abstract of the proceedings in receiver- 

ship, showing appointment and qualification of receiver, petition and order of sale 

and of confirmation. 

6. Ques. The record title is vested in John Jones, trustee. The deed to the trustee 

as been of record less than 15 years, contains no restrictions or restraints on 

alienation. The beneficiaries of the trust are not disclosed. The trust, if 
evidenced by written instrument is not a matter of record. A conveyance is 
made by John Jones, Trustee. Is this acceptable? 

Require affidavit from some one who knows facts, identify beneficiaries and obtain 
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from them proper instruments divesting them of title. If a showing of nature of 

trust and identity of beneficiaries not obtainable, require deed from trustee and wife. 
The question treated in the foregoing recommendation has been the subject 
of many discussions by lawyers — and almost as many and divergent opinions 
as discussions. 

Two very able papers on this subject were published in the February, 
1942, issue of the Journal of the association, one by Mr. E. A. Schwartzkopf 
of La Crosse and one by Miss Margaret McGurnaghan of Topeka. The 
recommendation by the committee, adopted by the association, has been of 
material help in making more uniform the title requirements on the question 
of trustee conveyances. I might suggest that this particular title question 
could have been more clearly and easily disposed of had our legislature adopted 
a simple statute, similar to the one in effect in the State of Texas which is in 
substance as follows: 

Where a trust is created, but is not contained or declared in the conveyance to the 
trustee, or when a conveyance or transfer is made to a trustee without disclosing 
the names of the beneficiary, or beneficiaries, the trustee shall be held to have the 
power to convey or transfer or encumber the title and whenever he shall execute 
and deliver a conveyance or transfer or encumbrance of such property, as trustee, 
such conveyance or transfer or encumbrance shall not thereafter be questioned by 
any one claiming as a beneficiary under such trust or by any one claiming by, 
through, or under an undisclosed beneficiary. 


It has always seemed to me that an uncertainty in title matters of as common 
and frequent occurrence as that of the conveyances to and by trustees should, 
where possible, be met and clarified by statutory provision. 


7. Your attention is also directed to the recommendation prescribing the proper 
manner of expressing a “joint tenancy.” 
In referring to “joint tenancies” I am reminded of a condition that seems to 
show up in an ever increasing number of titles — where the record owner has 
made a conveyance from himself to himself and another, as joint tenants 
and with right of survivorship. Has he successfully created a joint tenancy? 
Are all of the essential “unities” and necessary elements present? Shall the 
declared intent of the parties, as set forth in the deed, be accepted in lieu of 
possible missing unities? This question is and should be the subject for 
consideration and recommendation by your committee on title standards. As 
suggested in connection with the matter of conveyances by trustees, a statute 
expressly authorizing the conveyance of property by the record owner to 
himself and another might supply the answer to the present troublesome 
question. 
8. Ques. If defendants are not named in the alternative and served only by 
publication, should proof they were alive when judgment taken be required? 
If judgment of record 15 years, waive ; otherwise require showing. 
9. It was recommended by the committee that in tax foreclosure sales that the real 
estate be advertised and sold as it is described on the tax rolls, and that deeds 
obtained under Article 28 of G.S. of Kansas, 1935, and the 1941 amendment 
thereto, be accepted, if all necessary parties joined and proceedings properly had. 
10. It was also recommended that the finding of the State Commission of Revenue 
and Taxation in regard to inheritance taxes be filed in the Probate Court as well 
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as in the office of the Register of Deeds, and that the decree of heirship and 
assignment of interests should not be approved if entered prior to the finding of 
inheritance tax liability by the commission, in those cases where the decedent has 
been dead less than 10 years. 

11. Stray deeds have been the source of annoyance to title examiners and the basis 
of various requirements. The recommendation of the committee is: “If such 
instrument be of record for more than 15 years forget it — if of record less than 
15 years require a showing of what interest the grantor or grantee claims in the land. 
12. In the field of mortgage transactions the committee has recommended that titles 
evidenced by conveyances under absolute deed by mortgagor to the mortgagee, 
accompanied by a release of the mortgage, be accepted without further showing 
and where the mortgage has been foreclosed that a requirement be made to complete 
and show a statutory merger. ; 


Procedure under the probate code is the basis of approximately one-third 
of the total number of recommendations adopted by the association. 

Time and space do not permit a consideration of the separate recom- 
mendations at this time. Questions arising under the probate code are 
frequently encountered and the recommendations on many of such questions 
are of sufficient importance to justify their careful study and frequent review. 

The recommendations of the title committee adopted by the bar associa- 
tion have resulted in a more uniform opinion of lawyers in title matters, a 
better understanding with your clients and a substantial saving in the time 
required for title examinations. The committee on title standards should be 
continued because their work will never end. There remains for determination 
such questions as: 


1. What proof of death should be required or furnished in case of the 
death of one of two or more joint tenants? 

2. What requirements shall be made, if any, concerning tax liability or 
tax lien waiver as to real property transferred under contract of survivorship 
either (a) in connection with the administration of an estate of a deceased 
joint tenant or (b) in those cases where no administration is had on the 
estate of a deceased joint tenant? 

3. Does Chap. 264 of the Laws of 1945 eliminate the necessity of the 
preparation or examination of an abstract of title covering transactions 
occurring or recorded prior to the date of the plat, where such plat has been of 
record for more than 25 years? 

4. Shall a recommendation be adopted designating the conditions creating 
a valid joint tenancy? 

These and many other questions might well be the subject of future 
considerations and recommendations. The committee should be privileged to 
exercise the prerogatives of the ladies and if at a date subsequent to the adop- 
tion of a recommendation, it is considered to be to the best interests of the 
members of the Bar that such recommendation be amended or repealed, then 
such modification or repeal should be effected. 

The individual members of the association, though not a member of the 
title committee, and local bar associations can make real contributions to the 
work of the committee and the value of the recommendations by submitting 
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to the committee of the state association questions on titles which they have 
encountered and suggestions for additional recommendations. 

I am of the opinion that the committee on title standards might well 
suggest or formulate proposals dealing with title matters and submit them 
to the “committee on prospective legislation” of the bar association and to 
the legislative council of the State of Kansas. 

The true value and real worth of the recommendations adopted by our 
association in title matters can never be realized until all of the members 
adhere to and comply with such recommendations. I respectfully suggest that 
as long as we have a recommendation, that it should be followed and that we 
be ever mindful of the one recommendation which reads as follows: 

“Many attorneys in Kansas are overcritical in examining titles and appear to have 
in mind the making of every possible objection and requirement. It should be kept 
in mind that a marketable title is sufficient in almost every case and objections and 
requirements should be made only when the irregularities or defects actually impair 
the title or reasonably can be expected to expose the purchaser to the hazard of 
adverse claims or litigation.” 
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RECENT DEVELOPMENTS IN PROBATE LAW* 


By M. E. SNYDER 
of the Kansas City, Kansas, Bar 


A discussion of recent developments in probate law would better come 
from those responsible for the developments, such as my able and distinguished 
friends who are to comment on this paper. But knowing their ability and 
willingness to express themselves, we proceed to the subject assigned without 
fear that any slighted or omitted point which merits consideration will long 
remain obscure or unnoticed. 

Among the most important recent developments in probate law are the 
amendment of Section 9, Article 15 of the constitution with supplemental 
legislation to permit alienation of a homestead although one spouse is mentally 
incompetent to give consent; amendment of the probate code with reference 
to appellate procedure and jurisdiction; and judicial interpretations of the 
probate code. 


I. THE AMENDMENT OF SECTION 9, ARTICLE 15 OF THE 
CONSTITUTION AND LEGISLATION TO SUPPLEMENT 
THE AMENDMENT 


Each of the separate opinions by Mr. Justice Hoch and by Mr. Justice 
Harvey in Starke v. Starke (1942) 155 Kan. 331, contains a resume of the 
decisions adhering to the rule that an insane spouse is incapable of giving the 
consent to alienation of the homestead required by the constitution; and that 
such consent could not be given for the insane spouse by a guardian or other- 
wise. (p. 336-347; p. 347-351.) 

The Starke case was decided on a jurisdictional question, but two justices 
concurred in a dissenting opinion by Mr. Justice Hoch that the constitutional 
question should be decided, and prior decisions construing the word “consent” 
in the homestead provision of the constitution should be overruled. Constitu- 
tional amendment was discussed in the dissenting opinion; and also in the 
concurring opinion by Mr. Justice Harvey, where the author volunteered his 
assistance in the formulation of an amendment for submission to the people. 

The result was the adoption by the 1943 Legislature of Senate Concurrent 
Resolution No. 12—“A proposition to amend Section 9, Article 15, of the 
constitution of the State of Kansas relating to homesteads” by adding this 
proviso: 


“, . . And provided further, That the legislature by an age act or acts, 


clearly framed to avoid abuses, may provide that when it is shown the husband or 
wife while occupying a homestead is adjudged to be insane, the duly appointed 
guardian of the insane spouse may be authorized to join with the sane spouse in 
executing a mortgage upon the homestead, renewing or refinancing an encumbrance 
thereon which is likely to cause its loss, or in executing a lease thereon authorizing 
the lessee to explore and produce therefrom oil, gas, coal, lead, zinc, or other 
minerals.” (Laws 1943, Ch. 161.) 


*Part of the Le Institute Sectional Discussions during the 64th Annual Session of th 
Kansas Bar pr a at Wichita, May 24-25, 1946. ° . 
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The amendment was adopted at the general election in 1944, and thus 
appropriately empowered to do so, the next legislature enacted Chapter 240, 
Laws 1945. It is “clearly framed to avoid abuses,” and makes provision for 
relief from circumstances such as those appearing in the Starke case. 

Section 1 of the 1945 Act provides: 


“When a husband or wife, while occupying a homestead, is adjudged to be insane, 
the duly appointed guardian of the estate of the insane spouse may be authorized, 
by the p court having jurisdiction, to join with the sane spouse in executing 
a mortgage upon the homestead, renewing or refinancing an encumbrance thereon 
which is likely to cause loss, or in executing a lease thereon authorizing the lessee, 
his heirs and assigns, to explore and produce therefrom oil, gas, coal, lead, zinc or 
other minerals as herein provided.” 


Section 2 authorizes the sane spouse and the guardian of the estate of 
the insane spouse to jointly file a petition for the relief provided by the act 
in the probate court of the county in which the homestead is situated. 


Section 3 requires a copy of any proposed lease to be attached to the 
petition, and requires notice. Section 4 requires the appointment of a guardian 
ad litem for the insane spouse, and provides for an independent investigation 
of facts and recommendations by such guardian. Section 5 specifies what items 
of expense may be included in a renewed or refinanced mortgage, such as 
interest, taxes, costs and a reasonable attorney fee. Section 6 exempts the 
proceeds of a lease from liability for payment or satisfaction of debts, with 
certain exceptions. Section 7 authorizes assignment of the proceeds of a lease 
to the owner and holder of any mortgage lien on the homestead. Section 8 
directs an equitable and just division of the net proceeds of a lease between 
the sane spouse and the guardian. Section 9 makes any lease or mortgage 
executed pursuant to the section presumptive evidence of the guardian’s 
compliance with the requisites of law, and vests title to the interest granted 
“in like manner as if the mortgage or lease was executed by the ward and 
the ward was of full age and sound mind.” 

The amendment and the legislation were needed, and will undoubtedly 
be of great benefit to all concerned. 


I]. AMENDMENTS OF THE PROBATE CODE 
Jurisdiction — and Appeal to District Court 


The leading case on the question of jurisdiction of the subject matter of 
any proceeding governed by the probate code is Foss v. Wiles (1942) 155 Kan. 
262, where it was held that the probate court had exclusive and original 
jurisdiction of all proceedings incident and ancillary to the settlement and 
distribution of decedent estates, and that a contest of a will was such a 
proceeding. Application of this principle was made in In re Estate of Grindrod 
(1944) 158 Kan. 345, where it was held that no jurisdiction of the subject 
matter of a will contest was conferred on the district court by an appeal from 
an order admitting a will to probate, the contester neither appearing in the 
probate court nor taking any action of any kind or character in the probate 
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court. It was held also in the Grindrod case that a claim to a portion of the 
decedent's estate based on intestacy which would result from denying admission 
of the will to probate was a claim of the character described in G. S. 1943 
Supp. 59-2239 which must be filed originally in the probate court. 

In re Estate of Pallister (1944) 159 Kan. 7, held that jurisdiction of a 
roceeding to contest a will was conferred on the district court when the 
contester had filed objections to the admission of a will to probate in the 
probate court but had offered no evidence in support of the petition in 
opposition to probate of the will. When the petition was denied, appeal was 
taken to the district court where a demurrer to the contester’s evidence was 
sustained and the will was upheld. . 

The diversity of opinion on jurisdiction of the probate court and the 
district court in situations such as these resulted in thorough consideration 
of all phases of the subject. (In re Estate of Grindrod (1944) 158 Kan. 
345; and In re Estate of Pallister (1944) 159 Kan. 7.). Several comprehensive 
articles were written. (13 J.B.K. 183; 13 J.B.K. 191; 13 J.B.K. 200; and ‘44 
J.C.B. 77.) 


In the 1945 session of the legislature there was introduced House Bill 
No. 122, which was enacted and became Chapter 237, Laws 1945. Section 1 
of this Act provides that when a petition shall be filed in the probate court 
“any interested party may request the transfer of such matter to the district 
court.” There are twelve exceptions. 


Section 2 provides that “Upon the filing of such request the probate 
court shall deliver to the district court the file in the matter” where “the issues 
shall thereupon be heard and determined,” after which a transcript of the 
proceedings and judgment shall be certified to the probate court and no 
further appeal to the district court on such issues shall be allowed. 


Section 3 gives the right of appeal to the supreme court from judgments 
and orders of the district court pursuant to the Act, as appeals may be taken 
in other cases. 


Section 4 amends G. S. 1943 Supp. 59-2404 by adding this clause: 


“. . . The right of appeal shall not be denied nor abridged for failure of the party 
appealing to present his defenses in the probate court or to appear therein.” 


Section 5 amends G. S. 1943 Supp. 59-2408 by adding this clause: 


“The right to file new pleadings shall not be abridged or restricted by the pleadings 
filed, or by failure to file pleadings, in the probate court; nor shall the trial in, 
or the issues to be considered by, the district court be abridged or restricted by any 
failure to appear or by the evidence introduced, or the absence or insufficiency 
thereof, in the probate court.” 


The obvious purpose of Section 1 is to permit choice of forum by giving 
the district court concurrent jurisdiction with the probate court of all proceed- 
ings which are not purely and exclusively those which have heretofore been 
denominated probate proceedings. The law undoubtedly will result in the 
transfer to the district court of all proceedings requiring the exercise of the 
equitable jurisdiction of the probate court. 
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The equally obvious purpose of Section 4 and Section 5 is to nullify 
the effect of the Grindrod decision and the Pallister decision; and if the 
purpose be effected, the probate court will no longer have the original and 
exclusive jurisdiction marked out by Foss v. Wiles and emphasized in subse- 
quent decisions following that ruling. 

In his dissenting opinion in the Pallister case Mr. Chief Justice Dawson, 
protesting the decision of the majority, asked this pertinent question: 


“But was not the purpose of the new probate code to change that situation for the 
better? Yes, but how much for the better? Only a little? If an objector to the 
robate of a will makes a half-hearted objection to the will, but does not follow 
is objection with a bona fide presentation of the law or the facts, and keeps back 
his best and strongest objections to the will for the exclusive consideration of a 
higher tribunal, does he conform with the spirit and intent of the new code? 
Everything this court has hitherto said on the subject compels a negative answer. 
Indeed the plain letter of the code declares that the probate courts “shall have and 
exercise such equitable powers as may be necessary and proper fully to hear and 
determine any matter properly before such courts.” (G. S. 1943 Supp. 59-301 
(12).) If this plain language is not enough to declare the legislative purpose to 
confer full judicial — on the probate court to hear such matters as the appellants 
in this case reserved for the ear of the district court, just how much more specific 
ought such legislative purpose to have been expressed? How can the probate court 
fully hear and determine the propriety of admitting a will to probate if those who 
have valid objections to its probate do not fully and fairly present them? 
“There is nothing more common in appellate courts, state and federal, than the 
rule that matters not fairly raised and fairly urged in a lower court will not be 
considered on appeal. Why draw an out-moded distinction between an appeal 
from a probate court and any ordinary appeal to a higher court? Over a long 
stretch of years the decisions of this court will show how this court has consistently 
contributed its cooperative efforts to make new statutes work effectively to serve 
their legislative purpose. Rarely has this court adopted a hypercritical attitude to 
hamstring the legislative purpose. What possible evil can befall the administration 
of estates for this court to continue along in the courageous path it has pursued in 
the interpretation of the new probate code since its adoption? None whatever. 
Only a lawyers’ lingering tradition which we had well-nigh gotten completely rid 
of is out of step with the recent pronouncements of this court.” (pp. 23, 24.) 


In his dissenting opinion Mr. Justice Wedell concurred in the dissenting 
opinion of the Chief Justice; and characterized the rule of law announced in 
the decision of the majority as a departure from the express provisions and 
the plain spirit of the probate code: 


“, . . The majority opinion now holds that a claim or contention designed to defeat 
a will need no longer be originally asserted in and submitted to the probate court 
for its consideration and determination but that all evidence concerning its invalidity 
may be entirely withheld from that court and adduced originally in the trial of an 
appeal to the district court. In such a wholly inconsistent decision and backward 
step which strikes at the very heart of both the express provisions and the plain 
spirit of the new code, I cannot concur.” (p. 28.) 


In his separate opinion in the Pallister case Mr. Justice Parker concurred 
in the dissenting opinion of Mr. Chief Justice Dawson; and in addition 
pointed out that the notice of appeal did not specify an appeal from the 
judgment under consideration. 
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If the net result of the amendment of the appeal statutes is to repudiate 
the decisions of the Supreme Court interpreting the probate code, then a 
probate court is again a “whistling post” or in the words of Chief Justice 
Dawson: 


‘, . . such a mean and insignificant tribunal that it can be by-passed on whatever 
matters inhere in a will which may be too important to be raised and litigated in 
that court, and that all such can be reserved for the exclusive original jurisdiction 
of the district court.” (In re Estate of Pallister, 159 Kan. 7, 24) ; 


or in the language of Mr. Justice Wedell: 


“If entirely new matters may be raised in the district court the exclusive original 
jurisdiction of the probate court will be completely and effectually defeated. Of 
course, under such a practice the probate court would have had no opportunity to 
fully hear and determine the issues involved. If entirely new issues may be raised 
in the district court then this court will have placed its judicial sanction and approval 
upon a practice of effectually ambushing the probate courts.” (p. 29.) 


Exhibition of Demands 


To properly exhibit a demand in the manner prescribed by G. S. 1941 
Supp. 59-2237, prior to its amendment by Laws 1943, Chapter 213, Sec. 3, 
a claimant was required not only to file a petition for allowance of his demand 
but also to cause it to be set for hearing, all within nine months after the date 
of the first published notice to creditors. 

In re Estate of Whittelsey (1942) 156 Kan. 157, is the last decision 
on the subject prior to the amendment of the probate code, and In re Estate of 
Dotson (1941) 154 Kan. 562, was followed. In the Whittelsey case the 
petition for allowance of a demand was filed nine months after notice of 
appointment of the executor was first published but the petition was not set 
for hearing. The petition was later set for hearing and upon hearing on 
October 6, 1941 the claim was disallowed. One justice dissented from the 
judgment affirming the dismissal of the appeal, argued that the Dotson 
decision should be overruled, and could see no reason to leave correction 
to the legislature. The Chief Justice joined in the dissent. 

The requirement that a demand be set for hearing was eliminated by 
Laws 1943, Chapter 213, Secs. 3 and 5, which repealed the original section 
and inserted the following sentence as the second sentence of the section: 


“Such demand shall be deemed duly exhibited from the date of the filing of 
said petition. . . .” 


Thus it is no longer essential to valid exhibition of a demand that it be 
set for hearing. This amendment is best explained in the summary by Mr. 
Chief Justice Harvey in In re Estate of Cramer (1945) 159 Kan. 693: 


“, . . The pertinent portion of G. S. 1941 Supp. 59-2237, in force at the time of 
the decision of the Whittelsey and Dotson cases and at the time The Golden Rule 
Oil Company filed its demands in the probate court, and at the time of the hearing 
in that court, reads as follows: 

“Any person may exhibit his demands against the estate of a decedent by filing 





The JOURNAL 


his petition for its allowance in the proper probate court. The petition shall contain 
a statement of all offsets to which the estate is entitled. The court shall from time 
to time as it deems advisable, and must at the request of the executor or adminis- 
trator, or at the request of any creditor having exhibited his demand, fix the time 
and place for the hearing of such demands, notice of which shall be given .. .’ 
“The legislature of 1943 amended and repealed this section (Laws 1943, ch. 213 
Secs. 3, 5). This act went into effect when published in the statute book, which 
was done on June 28, 1943. The amendment made was to insert after the first 
sentence of the statute of 1941, above quoted, the following sentence: ‘Such demand 
shall be deemed duly exhibited from the date of the filing of said petition.’ The 
change effected by the amendment was that the date of the filing of a petition for 
a demand was controlling in determining whether the demand was exhibited in 
time irrespective of when an order was made setting the petition for hearing.” 
(pp. 694, 695.) 





Limitation of Time in Which Will May be Probated 


The time in which application may be made for probate of a will as 
fixed prior to the probate code and as fixed by the probate code is illustrated 
in the following excerpt from the opinion by Mr. Justice Thiele in In re Estate 
of Colver (1943) 157 Kan. 347: 


“It is settled by statute in this state that no will shall be effectual to pass real or 
personal property unless the will has been duly admitted to probate. (G. S. 1935, 
22-232, G. S. 1941 Supp. 59-616.) Prior to the enactment of the present probate 
code in 1939, the only statutory limitation on the time in which a will could be 
probated was that no lands, tenements or hereditaments should pass to any devisee 
in a will who should know of its existence and have it in his possession and control 
for the term of three years, unless within that time he should cause it to be offered 
for or admitted to probate. (G. S. 1935, 22-233.) 

“In 1939 the various statutes of this state pertaining to the estates of decedents 
and others and providing for procedure with respect thereto were revised and 
enacted as the Kansas probate code. (Laws 1939, ch. 180, G. S. 1941 Supp., ch. 
59.) By G. S. 1941 Supp. 59-617 it is provided: 

“No will of a testator who died while a resident of this state shall be effectual 
to pass property unless an application is made for the probate of such will within 
one year after the death of the testator.’ 

“We note the section just quoted was amended by Laws 1943, chapter 213, but the 
amendment does not affect the question presented in this appeal.” (pp. 348, 349.) 


The judgment is illustrated by paragraph 2 of the syllabus: 


“Where the record discloses an application for the probate of a will is not made 
within one year after the death of the testator, the probate court is without authority 
to admit the will to probate.” 


The amendment to which reference is made in the opinion by Mr. Justice 
Thiele was Chapter 213 of the Laws of 1943. Section 1 restated the limitation 
that no will of the testator dying a resident of this state should be effectual 
to pass property unless application for probate be made within a year after 
the death of the testator, and made this exception: 

“except as hereinafter provided.” 


Section 2 restated the original provision of the probate code and added 
the following clauses: 
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“and the said will may be admitted to probate as to any innocent beneficiary on 
the > apy by him for such probate, if such application is made within ninety 
days after he has knowledge of such will and access thereto and within five years 
after the death of the testator: Provided, The title of any Fae in good faith, 
without knowledge of such will, to any property derived from the fiduciary, heirs, 
devisees, or legatees of the decedent, shall not be defeated by the production of 
the will of such decedent and the application for probate thereof after the expiration 
of one year from the death of the decedent.” (p. 396.) 


Two results were accomplished by this amendment. Such a will may now 
be admitted to probate as to any innocent beneficiary if he makes application 
therefor within ninety days after knowledge of the will and access thereto, and 
within five years after the death of the testator; second, the title of any 
purchaser in good faith without knowledge of such a will is protected. 


Examination, Care and Treatment of Insane Persons 


Two important amendments were made in the section of the code relating 
to the examination, care and treatment of insane persons by Chapter 236, 
Laws 1945. Section 1 amended G. S. 1943 Supp. 59-2002 by changing the 
period of time in which one not adjudged insane may be restrained of his 
liberty by extending the period of temporary detention from ten days to 
thirty days; and requiring the pendency of a medical examination and the 
commencement of a proceeding for judicial determination of his mental 
condition. 

Authorization of the probate judge in his descretion to refer a person 
suspected of insanity or mental incompetency to the psychiatric receiving 
ward of the school of medicine of the university of Kansas prior to a hearing 
was conferred by Section 2 in the following language: 


“Prior to a hearing, and as a part thereof before a jury or by a commission it shall 
be lawful for the probate judge, in his discretion, to refer the person suspected of 
insanity or mental incompetency to the psychiatric receiving ward of the school of 
medicine of the university of Kansas or to the Larned state hospital, the Topeka 
state hospital, Osawatomie state hospital or to a physician learned in psychiatric 
medicine and the necessary professional staff thereof for a complete physical and 
mental examination. Upon completion of such examination it shall be the duty 
of the staff officers of such medical school, hospital or psychiatric physician to make 
a report to the probate judge who referred the patient for examination giving 
findings, conclusions and recommendations. Such report shall be made available 
to, and considered by the jury or commission, as the case may be.” (Chapter 236, 
Laws 1945, page 424.) 


Section 3 of the act amends G. S. 1943 Supp. 59-2271 by substituting the 
following provision in lieu of the provision authorizing the appointment of 
a duly licensed doctor of medicine to make an examination of the patient: 


“The court may have the patient examined by a duly licensed doctor of medicine 
or psychiatrist or by the staff of the psychiatric receiving ward of the school of 
medicine of the university of Kansas, a member of the staff of the Larned state 
hospital, the Topeka state hospital or the Osawatomie state hospital.” (p. 425.) 


Section 4 of the act provides that the official in charge of any institution 








160 The JOURNAL 


named in Section 3 may refer any public patient confined to the psychiatric 
receiving ward of the school of medicine of the university of Kansas for a 
complete physical and mental examination, and requires the person in charge 
of the psychiatric receiving ward to make a report to the official in charge 
at the institution from which the patient was referred, giving findings, con- 
clusions and recommendations. 

The benefit of this legislation is of course obvious and requires no 
discussion or comment. 


Adoption of Adults 


Chapter 238 of the Laws of 1945 is new and relates to the procedure 
when a petition has been filed for the adoption of an adult. The chapter 
provides that the hearing may be with or without notice in the discretion 
of the court; and also that the court in its discretion may hear the petition 
forthwith and upon hearing, if it is determined that the petition should be 
allowed, final order of adoption may then be made. 


Public or Charitable Corporation as Beneficiary; 
Bonds; Inventory; Reports 


By Chapter 235, Laws 1945, G. S. 1943 Supp. 59-1105 was amended to 
include any nonprofit Kansas corporation trustee for limited purposes of the 
trust; and to eliminate the requirement for filing of inventories and reports 
unless necessary under the terms of the instrument establishing the trust, or 
unless found necessary by the probate court having jurisdiction. The clauses 
accomplishing this result are: 


. . . Of any nonprofit Kansas corporation trustee where the purpose of the trust 
shall be financial aid to any Kansas educational institution or for research or for 
the financing of scholarships or fellowships at, or for the aid either through loans, 
grants or otherwise to the students of such institution, unless the will provides 
otherwise, where devisees or — are given to such corporation or society in 
trust for any of the purposes of such corporation or society nor shall such trustee 
be required to file inventory or make reports as required in article 16 of this code 
unless the same shall be necessary under the terms of the instrument establishing 
the trust under which it operates or unless the probate court having jurisdiction 
shall, on petition and after due notice and hearing, finds that such bond, inventory 
or reports are necessary for the purpose of compelling the faithful performance of 
the trust by the trustee named.” (Chapter 235, Laws 1945.) 


Notice of Hearing 


The notice requirement of G. S. 1941 Supp. 59-2209 was amplified in 1943 
by amending the section and adding the following clause: 


“or guardian and ward, as the case may be, other than the petitioner.” (Ch. 214, 
Laws 1943.) 


This constitutes a summary of recent developments in probate law by 
action of the legislatures of 1943 and 1945. 
With the one retrogressive exception previously noted, all of the amend- 
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ments are obviously in furtherance of the spirit of the code and aid in the 
establishment of a better procedure for the fair administration of justice in 
probate proceedings. 


III. RECENT JUDICIAL INTERPRETATIONS 
OF THE PROBATE CODE 


Vacation of Judgments of the Probate Court More Than Thirty Days After 
Entry Under Provisions of the Code of Civil Procedure Made 
Applicable by G. S. 1943 Supp. 59-2213 


Probably the most recent and important judicial interpretation of the pro- 
bate code is the application of G. S. 1943 Supp. 59-2213 to a petition seeking 
to vacate an order admitting a will to probate more than 30 days after entry 
of the order. In re Estate of Lillibridge decided March 9, 1946, 161 Kan. 93 
involves construction of the following portion of the statute: 


“, . . The court shall have control of its orders, judgments, and decrees for thirty 
days after the date of the rendition thereof. Thereafter such orders, judgments, and 
decrees may be vacated or modified as provided by section 605 of the code of civil 
procedure.” (G. S. 1943 Supp. 59-2213.) 


The petition to vacate in the Lillibridge case disclosed newly discovered 
evidence, and the supreme court considered the materiality of the allegations of 
the petition from the standpoint of whether or not petitioner was entitled to 
relief under the cited statute. This question on power of the probate court was 
posed in the opinion by Mr. Justice Burch: 


“Did it have statutory power to vacate its orders? The answer is ‘yes.’ (p. 98.) 
The opinion of the court continues with this statement: 


“Therefore, this appeal raises for the first time, so far as our search discloses, the 
significance of the reference in the present probate code to section 605 of the code 
of civil procedure.” (p. 99.) 


A discussion of the statute and its proper interpretation follows, and the 
court reaches the conclusion that under G. S. 1943 Supp. 59-2213 judgments 
of the probate court may be vacated more than 30 days after rendition, provided 
the petition to vacate complies with and is filed within the time specified in the 
applicable provisions of the code of civil procedure. 


Jurisdiction of District Court on Appeal and 
Construction of Appeal Statutes 


The jurisdiction of the district court on appeal — prior to the amendment 
of the appeal statutes by Laws 1945, Chapter 237 — has been discussed in the 
first subdivision of Section II of this paper. In re Estate of Crump (1946) 161 
Kan. 154, held that the probate court had no jurisdiction of a proceeding to 
annul a marriage, and hence the district court did not acquire jurisdiction on 
appeal. But in the opinion by Mr. Justice Hoch, the effect of the amendment 
of the appeal statutes is thus depicted: 
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“Moreover, the whole general purpose of the section seems clear —to give to 
district courts upon appeal from probate courts, in cases where the later courts 
have original jurisdiction either exclusive or concurrent, full and complete power 
to try the case de novo, on its merits. The right to file new pleadings may not be 
abridged or restricted in the district court, ‘nor shall the trial in, or the issues to 
be considered by, the district court be abridged or restricted by any failure to appear 
or by the evidence introduced, or the absence or insufficiency thereof, in the probate 
court’ (G. S. 1943 Supp. 59-2408 as amended by Laws of 1945, Ch. 237, Sec. 5.). 
These provisions give wide and important significance to section 59-2408 in its 
entirety. Any action in which the probate court had jurisdiction may now be tried 
de novo, upon appeal, in the district court without limitation, as fully as though 
the action had been there begun.” (p. 162.) 


In re Estate of Dudley (1944) 159 Kan. 160, required decision of what 
issues were raised by an appeal from an order approving a final account of an 
executor. A contester had filed notice of appeal from an order admitting a 
will to probate within the time provided, but did not file an appeal bond until 
August 29, 1943, although the time for appeal had expired on June 12, 1943. 
On October 15, 1943 an appeal was taken from the order approving the final 
account of the executor. The court held that the appeal from the order approv- 
ing the final account was not a proper procedure to raise the question of validity 
of the prior appeal. Appellant argued he had appealed from the order admit- 
ting the will to probate and hence the probate court had no jurisdiction to 
entertain or pass upon the petition for the approval of the final account. The 
court denied this contention and in the opinion by Mr. Justice Harvey this 
statement appears: 


“The appeal from the order approving the final account was not a proper procedure 
to raise the question of whether what had been done in an effort to appeal from 
- at of the probate court admitting the will to probate did in fact perfect 
e a ; 
“In this court appellant stresses the last sentence in G. S. 1943 Supp. 59-2405, 
which reads: 
“ “Whenever a party in good faith gives due notice of appeal and omits through 
mistake to do any other act necessary to perfect the appeal, the district court may 
permit an amendment on such terms as may be just.’ 
“The contention is that, having given a notice of appeal within time, he might 
give the bond two or three months after the time for appeal had expired. Appellant 
is not in position to present this question for the reason that he never made any 
request upon the district court within the purview of this statute. We add, however, 
that the purpose of the quoted sentence was to — trivial imperfections from 
defeating an appeal. Certainly the court would be reluctant to say that the —_— 
giving of a notice of appeal would justify the delay of giving any bond until after 
the time for appeal had expired. 
“The judgment of the court below is affirmed.” (pp. 162, 163.) 


In Thompson v. Hall (1945) 159 Kan. 592, it was held that the probate 
court had authority to approve a voluntary partition of real estate. The syllabus 
follows: 


“Guardian and Ward — Powers of Guardian — Partition of Real Estate in Probate 
Court. The probate court, under the present code, has authority to approve 4 
voluntary partition of real estate which is just and equitable and agreed upon by 
the guardian of a ward and the ward’s cotenant.” (p. 592.) 
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Procedure on Offer of Conflicting Wills for Probate 


G. S. 1943 Supp. 59-2225 was construed in a recent decision, In re Estate 


of Adkins (1946) 161 Kan. 239. There it was held: 
“Same — Proceedings for Probate — Procedure on Offer of Conflicting Wills. In 
a case where two wills such as described in the foregoing paragraph of this syllabus 
were executed and both wills were offered for probate and also a request that the 
first will be enforced as a contract against the property of the testator, it is proper 
that all matters should be set down for hearing pursuant to G. S. 1943 Supp. 
59-2225.” (p. 240.) 


Discretion of the Probate Court in Approving 
or Disapproving Final Receipts 


In re Estate of Williams, (1945) 160 Kan. 220, sustained the right of a 
probate court to approve or disapprove a final receipt. It was held: 


“Executors and Administrators — Final Receipt of Settlement — Approval. Under 
the present probate code probate courts have general authority to approve or 
disapprove final receipts filed by fiduciaries and may exercise judicial discretion as 
to whether such fiduciaries shall be discharged.” (Syl. 1.) 


Jurisdiction to Determine Person Entitled to Money Deposited with 
County Treasurer Under G. S. 1943 Supp. 59-1508 


In re Estate of Dinsmore, 159 Kan. 76, holds that the probate court has 
original jurisdiction to entertain an application for an order directing the county 
treasurer to pay money to the person entitled thereto, where pursuant to G. S. 
1943 Supp. 59-1508 on a final settlement the court has ordered the executor 
or administrator to deposit with the county treasurer moneys due a distributee 
who cannot be found. The application of G. S. 1943 Supp. 60-4001 to 60-4026 
was denied. 


Judgment Granting Relief Not Specified in Petition or Notice 
Void for Lack of Jurisdiction 


The rule that judgments must conform to the pleadings is followed in 
In re Estate of Grove (1944), 158 Kan. 444. There, a petition for final settle- 
ment made no mention of a claim that had previously been allowed against 
the estate nor did notice to interested parties make reference to a claim that 
had been allowed or that the court had been asked to set it aside. But in the 
order discharging the administratrix the probate court found that the claim was 
dormant and that the claimant was barred by laches. The court held that the 
petition and the notice filed pursuant thereto did not confer any jurisdiction on 
the probate court to make an order with reference to the claim, and that the 
judgment was void insofar as it attempted to vacate the claim which had been 
allowed. In the opinion of the court delivered by Mr. Justice Smith, reference 
is made to the form of notice prescribed by G. S. 1943 Supp. 59-2210 and the 
basis for the decision of the court is stated in the following paragraphs: 


“We have referred to this petition in detail because we are unable to find a single 
reference to the fact that there was a claim that had been allowed and unpaid against 
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the estate; no allegation by which a court could reach the conclusion that the claim 
had been wrongfully allowed or should not have been allowed or should be set 
aside, and no allegation from which an inference might be drawn from one to 
whom the petition should be sent that action to set aside the claim was contem- 
plated.” (p. 450.) 


“It should be noted that this statute provides that the notice shall state the nature 
of the petition and nature of the judgment, order or other relief sought. The 
notice in this petition did not contain anything from which an inference could 
be drawn that the probate court was going to be asked to hold that the final 
judgment of 1933 was dormant. It gave the court no jurisdiction to make such 
an order. It follows that as much of the order of April 7, 1941, as held that the 
claim of H. H. Grove was barred as void. Hence the petition we are examining 
in this proceeding stated a good ground why that order should be set aside and 
vacated.” (p. 452.) 


Husband Not Disqualified to Serve as a Witness to a Will Containing 
a Substantial Devise and Bequest to His Wife 


Although urged to overrule prior decisions and hold that a husband was 
not qualified to serve as a witness to a will which contained a substantial devise 
and bequest to his wife, the court declined to do so. But disapproval of the rule 
was expressed by Mr. Chief Justice Dawson in the opinion denying the motion 


for rehearing: 


“Although our own reports have no other decision than Lanning v. Gay directly 
in point — and some of the justices, including the writer, would not approve the 
rule of that case if we were now meeting the legal question involved for the first 
time — yet the rule of that case has ro as the law of this state unchallenged for 
forty years; and because the rule is not merely ‘one in a wilderness of single 
instances,’ but is supported by respectable authority in other jurisdictions, it is 
eminently one for the legislature to change if it should be changed, and not one 
to be overruled at this late day by order of court. Therefore the court adheres to 
its original decision.” (In re Estate of Williams (1945) 159 Kan. 232, 233.) 


Requirement That Will Be Signed at End 
In re Estate of Bond (1944) 159 Kan. 249, held that 


“Wills — Form — Statutory Requirement that Will be Signed at End. A document 
in the handwriting of the testator and reading as follows: 


‘Topeka Kansas 
‘December 12-1930 


‘I hereby bequeath to my daughter Edna Johnston $1.00 to my sister Elva 
Trent the remainder that I may possess Elva Trent Executor without Bond 
the will of H. G. Bond 

Murrel Trent 

Calvin Trent 
This is not to 
be probated.’ 
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Held, on the face of it, this document was not signed by the testator at the end, 
as required by statute, and should not have been admitted to probate regardless 
of the intention of the testator.” (Syl.) 


Scope of Nonclaim Statute 


In re Estate of Charles (1944) 159 Kan. 228 — an opinion on rehearing 
—reiterates the rule previously announced by the court that the nonclaim 
statute means exactly what it says — all demands must be exhibited within nine 
months from the time of the first published notice to creditors and that the rule 
applies to the individual demands of executor or administrator against an estate 
in the process of administration. The executor stated that he advanced certain 
funds belonging to him for the purpose of satisfying a real estate mortgage. 
From the record it appeared that the money was advanced in May, 1930, but 
no attempt was made to file a claim or exhibit a demand until November, 1941. 
In determining that the claim was barred it was said in the opinion by Mr. 
Justice Parker: 


“Our reexamination of the record impels the conclusion that the executor, without 
any order or authority from the probate court, had voluntarily loaned personal 
money to the estate which had not been repaid to him . . . So regarded, any claim 
which he had against the estate on the date of the enactment of the probate code 
was an ‘individual demand’ within the meaning of that term as used in the portion 
of the section of the code just quoted. Since the estate was then in process of 
administration compliance with its provisions required that he exhibit his demand 
within nine months from July 1, 1939, if it was to be collected from that source. 
He failed to take that action within the time allowed by the new enactment for 
the exhibition of all demands against estates then in process of administration. 
We are therefore forced to conclude the demand because barred by the nonclaim 
statute and could not be allowed as a valid claim against the estate.” (pp. 229, 230.) 


In Gantz v. Bondurant (1945) 159 Kan. 389, the court again applied the 
tule that the words “‘all demands” as used in G. S. 1943 Supp. 59-2239 are all- 
inclusive and held that: 


“Executors and Administrators — Presentation of Claims — Necessity. The deter- 
mination of an issue of ownership to real estate is as much a prerequisite to the 
a a distribution of a decedent's estate as the determination of any money demand, 
and a claim to all or a portion of the decedent’s property must be asserted originally 
in the probate court irrespective of whether the claim be asked upon legal or 
equitable grounds or whether decedent died testate or intestate.” (Syl. 2.) 


The gist of the action is disclosed by the following statement in the 
opinion of the court by Mr. Justice Wedell: 


“, . . Appellant claims the father was the equitable owner of a portion of his 
deceased son’s estate, 400 acres of land, and therefore defendant, the son’s widow, 
could not inherit the land. Any claim or demand against a decedent's estate or a 
portion thereof must be filed in the probate court except where express provision 
is made in the probate code for filing it in the district court.” (Citations) (p. 393.) 


The all-inclusive scope of the nonclaim statute was again emphasized and 
the rule reiterated in the Estate of Bourke, (1945) 159 Kan. 553, where it 
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was held that if the record title to real and personal property stands in the 
name of a decedent and another person asserts an interest based on a partner- 
ship relation, the claim so asserted is a demand as that term is used in the pro- 
bate code; and since not exhibited within nine months from the date of the 
first published notice to creditors it was barred by G. S. 1943 Supp. 59-2239. 
After citing Burns v. Drake (1943) 157 Kan. 367, In re Estate of Grindrod 
(1944) 158 Kan. 345, and Gantz v. Bondurant (1945) 159 Kan. 389, Mr. 
Justice Parker thus summarized the point involved: 


“Under the decisions from which we have just quoted, and others to be found 
cited therein of which mention had been made, — claim to an interest in 
the property, both real and personal, of his deceased brother was a demand within 
the meaning of the nonclaim statute. He failed to exhibit such demand within 
the time provided for therein either as a surviving partner or as an individual. 
When his cause came on for trial his own evidence conclusively established that 
fact. The action he did take came too late, it did not conform to the requirements 
of the statute in force and effect and was of no avail. It necessarily follows 
appellant’s demurrer to appellee’s evidence should have been sustained.” (p. 561.) 


Secured Creditors — Waiver of Security 


A secured creditor owned a judgment obtained by foreclosing a second 
mortgage on real estate. The creditor filed its claim in the probate court 
against the estate of one of the judgment debtors and asked the amount of its 
judgment in full. The creditor subsequently caused the claim to be allowed 
as a claim of the third class for the full amount. In re Estate of Harris (1945) 
159 Kan. 431, held that the allowance as a general claim constituted a waiver 
of the right of the creditor to rely on its security. Appellant argued that the 
claim was necessarily filed; and caused to be allowed to prevent the application 
of the nonclaim statute. This contention was denied. The reason for the denial 
is stated in the opinion of the court by Mr. Justice Smith: 


“Appellant argues that it was necessary for it to take the action it did take as to 
asking that this claim be allowed in order to — the statute of nonclaim barring 
its right to recover. It could have prevented this, however, by filing its claim for 
the amount due and deferring asking for its allowance until a later date. The 
matter is not determined by the prayer of its claim but by its subsequent action in 
causing its claim to be allowed.” (p. 434.) 


IV. CONCLUSION 


Finally, it is submitted that the probate code has adequately demonstrated 
its utility and value as a necessary instrument in the administration of probate 
proceedings, although it has been effective for not quite seven years. 

Let us not be hasty in criticism of the code because the results of its appli- 
cation may have surprised some attorneys who had not taken time to become 
familiar with it. 

Let us not be quick to repeal provisions of the code which produce results 
different from those to which we have been accustomed. 
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That the code is subject to construction and interpretation certainly cannot 
be a valid criticism of it. Our civil code was adopted in 1909, but decisions 
interpreting some of its provisions are found in our current advance sheets. 

If fault is found with the code because of its administration by probate 
judges who are not lawyers, then the remedy is not abandonment of the code 
or any particular provision thereof, but selection of those competent to admin- 
ister it by the establishment of qualifications calculated to achieve the desired 


objective. 
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COMMENTS ON ‘RECENT DEVELOPMENTS 
IN PROBATE LAW’’* 


By GEORGE TEMPLAR 
of the Arkansas City, Kansas, Bar 


Practical application of the 1945 amendment to the Code permitting 
transfer to the District Court of any matter not specifically prohibited has not 
brought an avalanche of business from the Probate Court to the District Court 
—badly as it may be needed by that Court — and so the serious objection 
voiced by many opponents of the amendment to the act, that the Probate Courts 
would be sidetracked from the determination of most petitions is not borne out 
by the records in the Probate Courts. 

Mr. Snyder suggests that this amendment will undoubtedly result in the 
transfer to District Court of all proceedings requiring the exercise of equitable 
jurisdiction to the District Court. While that may be true, there was another 
very important reason for the permissible transfer of proceedings made neces- 
sary by the rather remarkable decision of Shively v. Burr, 157 K. 336, in which 
it was determined that an action for wrongful death against a decedent's estate 
must be instituted in the Probate Court and that such Court had exclusive 
jurisdiction. This ruling, by the way, made all tort claims against a decedent's 
estate, justiciable in Probate Court exclusively. Our Court of last resort may 
deserve commendation for its zeal in developing and consistently sustaining the 
policy that every proceeding and every action taken in connection with a dece- 
dent’s estate must be instituted in the Probate Court — but when practicing 
attorneys who have imposed upon them the duty of trying a damage suit in the 
average Probate Court, professional enthusiasm for the code received a palsied 
chill. Obviously, the Probate Court is not a forum in which Court machinery 
is designed to satisfactorily try tort actions — this was the prime motive behind 
that amendment which permits all claims against an estate of over $500.00 to 
be transferred to District Court upon request of any party in interest for trial 
and deposition. 

As a matter of fact there are not many instances when this section will be 
of avail — it was the belief of many members of the Legislature at the time of 
its enactment that except for claims over $500.00, the section would rarely be 
used. How well that speculation is borne out your own experience will prob- 
ably confirm. Frankly, its use has come to my attention but once in one of the 
larger counties in the State; that was in a proceeding brought to establish an 
attorney’s lien on a distributive share of an estate, a proceeding to which we 
are seldom required to resort. Whether it is wise to enlarge this right of trans- 
fer and permit all contested matters to be transferred to District Court for trial 
in the first instance is debatable. Many of our Probate Courts do a commenda- 
ble job of handling problems arising, we must concede, however, that in some 
places, District Court could handle controversies requiring the exercise of judi- 
cial experience and legal learning to a distinct advantage. Certainly Probate 
Courts have, on the whole, a more prominent and important part in our judicial 


*Part of the Legal Institute Sectional Discussions during the 64th Annual Session of the 
Kansas Bar Association at Wichita May 24-25, 1946, . ’ 
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system than do the Justice of the Peace Courts, and as yet we have not provided 
for their circumvention just because one of the interested parties to an action 
before such a Court requests it. 


AMENDMENT OF ADOPTION STATUTE 


The amendment of the adoption statute was called to your attention by 
Mr. Snyder. Under the amendment the useless investigation by the Board of 
Social Welfare in such cases was dispensed with and the provisions for notice, 
interlocutory order, and final hearing on further notice were likewise elim- 
inated. This amendment could and should have gone farther. For example, 
the other day a mother and her eighteen year old son came in, he was enlisting 
in the Marines. He had never seen his father, his mother had, when he was 
two years of age, married the man who, to this boy, had always been “Dad,” 
the boy had been using the name of the step-father all through school, but 
when he went to enlist, his birth certificate revealed a different name, the name 
of a stranger, as far as this boy is concerned — but in face of all this, in order 
to have this eighteen year old boy and his twenty year old sister legally adopted, 
we must go through all the same formula and red tape required for the adop- 
tion of a day old babe. 

The boy, of course, must go into the service of his country under the name 
of a father who abandoned him and his mother and left them to shift for 
themselves more than sixteen years ago. No substantial reason exists in cases 
of this kind for the elaborate investigation and long delay in adoption. A 
shorter and more expeditious procedure could be developed. 

Since its adoption in 1939, the Probate Code has been amended fifty times, 
eighteen sections in 1941, five sections in 1943, seven sections in 1945, with 
three new sections also added in 1945. Time does not permit discussion of each 
of the amendments or the reason they became necessary. 

Other amendments will probably be made to meet serious objections to the 
application of the Code’s provisions — it is hoped that judicial interpretation 
will not make of the Code a maze of technicalities and that petitions and notices 
will be construed and determined in the light of their necessary intent rather 
than a consideration as objects of art, fine language and intimate detail. 

One amendment suggested would permit a will to be admitted to Probate 
in a summary proceeding similar to our present determination of descent prac- 
tice without the necessity of appointing an executor or publishing a notice of 
appointment. I am told this practice is now actually followed in some counties 
— perhaps there is merit to the suggestion, especially where there is no personal 
property requiring administration and where debts and burial expenses are paid 
with proceeds of insurance or from other sources, but I have heard some rather 
violent objections. 

Then there is the suggestion that the Statute relating to the sale of real 
estate be amended so as to permit a fiduciary to make a sale of real estate by 
simply showing that it would be to the best interests of the estate for the sale 
to be made for that reason above. Under the present Code provision, sale may 
be made of real property only when the personal property is insufficient to pay 
debts, costs of administration, etc., such an amendment might eliminate some 
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partition suits, but mighty few. There may be other valid objections to such a 
proposal, but I believe — for greater latitude in sales is advisable, 
especially with values and demands as strong as they presently exist, and neces- 
sity for quickly making available, a merchantable title to real estate. 

Still another idea comes to mind, it deals with inclusion of real estate 
descriptions in publication notices required by the Code. I don’t want to get 
in bad with the newspaper men, but publication notices can cause the cost state- 
ment to mount in an administration proceeding. Is there any real reason why 
the detailed description of all real estate involved must be set out in Probate 
publications? Our Supreme Court has determined that in actions maintained in 
the District Court to quiet title to a piece of land, that the publication notice is 
not defective because it fails to set forth a description of the real estate involved. 
Is there any greater reason for its inclusion in a Probate Court notice that an 
estate is to be distributed? Some attorneys are omitting these descriptions now 
— but shouldn’t it be expressly permitted — in order to avoid confusion that 
may arise? 

Before yielding the floor there is one other important matter that should 
receive the attention of the Bar. The Juvenile Courts are closely related to the 
Probate Courts in this State, yet I fear we overlook their significance and fail 
to appreciate their importance. During the last session of the Legislature a 
comprehensive Juvenile Code was presented to the members. It failed of pas- 
sage, principally, I think, because members considering it had not the time to 
study its provisions. 


This is neither the time nor the place to discuss the peril of Juvenile 
delinquency, but may I suggest that the development of a modern, up-to-date 
Code for the consideration and handling of Juvenile cases in this State is a 
matter in which the Bar could, with careful and proper study, bring a good deal 
of credit to our organization and increase its position in public esteem. 
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COMMENTS ON ‘RECENT DEVELOPMENTS 
IN PROBATE LAW’’* 


By STEADMAN BALL 
of the Atchison, Kansas, Bar 


1. Leidigh & Havens Lumber Co. v. Wyatt, 153 Kan. 214. Where a lien 
exists on decedent’s property at date of his death it may be foreclosed in dis- 
trict court, and all lienors made parties. 


2. Grinnell State Bank v. Fellhoelter, 153 Kan. 554. Although decedent 
died prior to code, the bank in which he held stock failed after his death and 
after code went into effect. Held that receiver could bring action against exec- 
utor in district court. Based partly on theory estate opened before code and 
partly on statutory lien for double liability. 


3. West v. Sims, 153 Kan. 248. Suit to specifically enforce a contract 
between two persons agreeing to will to survivor for life and then to plaintiff. 
Will had been destroyed by survivor. Held that suit was properly brought in 
district court, and that plaintiff could recover all of the property. 


4, In Foss v. Wiles, 155 Kan. 262, and Yeager v. Yeager, 155 Kan. 734, 
the former an action for specific performance of an agreement to devise for 
services and the latter an action to impress property with a constructive trust 
because of breach of an eral agreement to devise to third party beneficiaries, 
the Supreme Court held that they amounted to will contests and should be 
brought in the probate court. 

It would appear that the Court ignored (1) the fact that the code makes 
no provision for a will contest except the defenses at the hearing for probate, 


(2) the fact that it makes no provision to set aside an order of probate after 
thirty days other than the one afforded under Section 605 of Civil Code, and 


(3) the fact that it does not give Probate Courts any jurisdiction over a con- 
structive trust, which is defined by the late Justice Cordozo in the famous case 
of Meinhard v. Salmon, et al, 249 N.Y. 458, 164 N. E. 545, as purely a reme- 
dial device through which preference of self is made subordinate to loyalty to 
others; and for that reason is not a true trust. 

The later cases do hold definitely that such an action is a “demand” against 
an estate. This gives some basis for bringing in Probate Court — a basis not 
clearly set out in Foss v. Wiles and Yeager v. Yeager. 


5. Osment v. Trout, 156 Kan. 120. An order made on a petition is void 
unless the Court fixes the time and place of hearing, and, in the event the 
requirement for notice is not otherwise fixed in the Code, determines what 
notice, if any, is to be given. 

Also where the guardian is the proponent of a claim against the ward's 
estate it is abuse of discretion for the Court not to appoint a guardian ad litem. 


6. Sheedy v. Willoughby, 157 Kan. 508. An executor or administrator 
owning an undivided interest in real estate which must be sold may bring an 


*Part of the Legal Institute Sectional Discussions during the 64th Ann 
Kansas Bar Association at Wichita, May 24-25, 1946. ae CHES OF he 
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action in partition in the district court. Good practice would dictate that he get 
permission from the Probate Court to bring the action. 


7. In re Estate of Reed, 157 Kan. 602, which was a proceeding to admit a 
will to probate, the Court points out rather forcibly that a proceeding in the 
Probate Court is started by (1) filing a petition, and (2) causing it to bet set for 
hearing. (1) is not enough — as in this case filing a will for probate and it 
does not toll limitations. 

Query — The amendment of the statute regarding exhibition of claims is 
limited to that and would not change this rule as to other proceedings. 


8. In re Estate of Shroeder, 158 Kan. 783. Court held that in spite of 
provisions of 59-2235 to effect that homestead may be set apart with or with- 
out notice, an order of the probate court setting apart homestead, made without 
notice to a creditor of the estate whose claim was pending in that court when 
the order was made is void as to the creditor for lack of notice. 

Query — What would be the effect on order if claim filed afterward but 
within time? 

9. In re Estate of Garden, 158 Kan. 554, where an intended wife signed 
an antenuptial agreement with the understanding that a will simultaneously 
executed was a part of the agreement, and her husband after they are married 
revokes the will, she has a right to elect to take under the law, and it is proper 
practice for her to file a petition in the probate court to set aside the antenuptial 
contract so that all matters pertaining to her right of election to claim her share 
of the estate under the law and not under the will could be adjudicated in the 
same proceedings. 


10. Shively v. Burr, 157 Kan. 337, an action for wrongful death against 
estate of deceased wrongdoer must be brought in probate court. 


11. The decision in In re Estate of Harris, 159 Kan. 431, would indicate 
that with all the other equity jurisdiction the Probate Court is now held to pos- 
sess it cannot allow a secured claim in full and direct the liquidation of the 
security to apply thereon. — It has been common practice to do so, as fre- 
quently the validity of the claim or lien or both are disputed, or if not disputed 
the claimant feels safer liquidating his security and applying it under court 
order. Do all liens have to be foreclosed in the district court, even those on 
personal property? 

12. In re Estate of Bourke, 159 Kan. 553. This decision apparently settles 
nothing so far as procedure to be taken by a surviving partner when the patt- 
nership is disputed. And it must be candidly said that no blame can be placed 
on the Supreme Court for that situation. The one who claimed to be a surviv- 
ing partner failed to follow up several proceedings initiated by him. 

The syllabus says that when the record title to real and personal property 
stands in the name of a decedent on the date of his death and thereafter another 
person asserts an interest and ownership therein based upon a partnership rela- 
tion the claim so asserted by him is a demand against the estate and must be 
exhibited in the manner and within the time required by their provisions. 

This may be all right when the general administrator gets his hands on the 
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property first, but is it compatible with the statutes on administration of part- 
nership estates which contemplate that the surviving partner shall take pos- 
session. 

Presumably under the decisions the Probate Court has full jurisdiction 
of all phases. 

13. Thompson v. Hall et al, 159 Kan. 592. The probate court, under the 
present code, has authority to approve a voluntary partition of real estate which 
is just and equitable and agreed upon by the guardian of the ward and the 
ward's cotenant. 

14. In re Estate of Crump, 161 Kan. 154. Probate Courts do not have 
jurisdiction to annul a marriage. C. J. Harvey dissenting. 

15. In re Estate of Adkins, 161 Kan. 239. Where a second will is other- 
wise valid but in violation of a prior joint and mutual will contractual in nature, 
and both are presented for probate and also a request that the first will be 
enforced as a contract, the proper order for the probate court to make is to 
admit the second will to probate but order the first will enforced as a contract. 
Three justices dissenting in part and one dissenting entirely. The three partial 
dissents overlap to the extent that the judgment was affirmed. 
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INCOME TAXES — THE LAWYERS’ PROBLEM* 


By James D. DyE 
of the Wichita, Kansas, Bar 


The high individual and corporate income tax rates prevailing in recent 
years have impressed lawyers and clients generally with the importance of con- 
sidering the tax effects of any proposed transaction. What may otherwise be a 
profitable and advantageous transaction may prove prohibitive from a tax 
standpoint. The problems of the lawyers in the arrangement and transaction 
of the client’s business affairs in a manner calculated to ultimately result in the 
most favorable tax consequences are becoming more numerous and considerably 
more complex. ; 

It is not intended in this paper to convey the impression that income taxes 
are exclusively the problem of the lawyer. The provisions of the income tax 
law involve both legal and accounting concepts and preclude any such conclu- 
sion. The income tax law, as embraced within the provisions of the Internal 
Revenue Code and interpreted by regulations promulgated by the Commissioner 
and the decisions of the various courts, is by its very nature, a complex affair. 
All efforts aimed at simplification or clarification have been of little avail. 

The income tax is levied by statute upon the net income of the taxpayer. 
The net income of the taxpayer, thus subject to tax, is then defined as gross 
income computed under the act less the deductions allowed by the Act. 
(I.R.C. 21). The Internal Revenue Code (I.R.C. 41) then proceeds with the 
requirement that the net income of the taxpayer shall be computed in accord- 
ance with the method of accounting regularly employed in keeping the books 
of the taxpayer; but if no such method of accounting has been employed, or 
if the method so employed does not clearly reflect the income, the computation 
shall be made in accordance with such method of accounting as in the opinion 
of the Commissioner does clearly reflect income. 

Accordingly, most questions arising under the income tax law are of a 
mixed nature and may, as respects their ultimate solution, require the appli- 
cation of both principles of law and accounting. 

The statement entitled “Joint Statement as to Tax Accountancy and Law 
Practice,” appearing in the January, 1946, issue of the American Bar Associ- 
ation Journal and issued as a joint statement of the American Bar Association 
and American Institute of Accountants, is recommended for study and consid- 
eration of every member of the bar. This statement, while demonstrating the 
conflict of opinion between the legal and accounting professions as to the proper 
function and scope of practice of the respective professions in the income tax 
field, clearly illustrates the complex nature of problems arising in the income 
tax field as well as the close relationship of the two professions in the solution 
of these problems. 

No effort will be made here to define or set forth any areas in the income 
tax field in which either the legal or accounting professions shall practice to 
the exclusion of the other. Rather it is submitted that in most instances of tax 
controversies the interpretation and application of the highly complicated provi- 


*Part of the Legal Institute Sectional Discussions during the 64th Annual Session of the 
Kansas Bar Association at Wichita, May 24-25, 1946, 
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sions of the law will require the combined knowledge and understanding of 
both professions if the taxpayer's interests are properly protected. 

It is also quite possible that if the legal profession generally will recognize 
and accept its responsibility in the income tax field much of the cause for con- 
flict between the lawyer and the accountant will be eliminated. In any event, 
if the best minds of the two professions in extended negotiations and discus- 
sions, and in statements such as that appearing in the American Bar Association 
Journal, which, unlike this paper, are unlimited as to length, have been unable 
to agree upon and define the proper function of their respective ——_ 
with respect to income tax problems, any such attempt on the part of this writer 
would be indeed futile. 

Notwithstanding the mixed nature of the problems arising in this field, 
there are many tax saving opportunities afforded the taxpayer in the transac- 
tion of his business which may either be availed of or irrevocably lost in the 
office of the lawyer. While lawyers generally may differ as to the extent to 
which they will engage in tax practice, there are certain phases of the field 
which cannot be ignored by the lawyer if he would adequately represent his 
client in connection with his every-day business transactions. 

Opportunities for income tax saving may be said to fall into three general 
classifications: 


(1) Preparation of the income tax return and claiming therein all exclu- 
sions, deductions, credits and exemptions which the income tax law 
and regulations allow in computing taxable net income. 


(2) Keeping currently informed as to any and all changes in the law 
which may afford an opportunity for filing successful claims for 
refund of taxes paid in prior years or which may adversely affect the 
taxpayer in the current conduct of his business and require a change 
in his present method of operation. 


(3) The analysis of transactions contemplated by the taxpayer for the 
purpose of determining their ultimate tax consequences and their 
consummation, if advisable from a tax standpoint, by methods per- 
mitted by the income tax law which will result in the minimum 
amount of tax. 


The problems embraced within the third classification are peculiarly the 
problems of the lawyer. The tax liability resulting from a given transaction is 
irrevocably fixed at the time the transaction is closed and the ultimate tax will 
be measured by the manner in which the transaction is consummated. The 
income tax law grants the taxpayer many options in arranging his business 
transactions, each having a definite tax consequence, but once the transaction 
has been closed, he generally has no option other than to fill out his tax return 
and pay the amount due thereon under the rules and regulations applicable to 
the transaction. 

The drafting of trust agreements, wills, sales contracts, and instruments of 
conveyance; the formation and dissolution of corporations and partnerships; 
the probate of estates are all the direct responsibility of the lawyer. Every 
phase of the lawyers work in these matters determines the ultimate income tax 
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and possibly the ultimate estate or gift tax liability of some one or more tax- 
payers. 

The provisions of a trust agreement will determine not only whether the 
subsequent income of the trust will be taxable to the grantor or to the trustee 
or beneficiary but also whether or not the trust corpus may ultimately be 
included in the estate of the grantor at death. The appraised values of property 
included in the inventory of the estate of a decedent will determine generally 
the basis for gain or loss on subsequent sale by the fiduciary or ultimate bene- 
ficiary. Too often low appraisements, designed at the time of appraisement 
to minimize estate taxes, result in more costly income taxes to the executor, 
administrator or beneficiary. 

Property may be transferred by individuals, a corporation or partnership 
to a corporation in exchange for stock, under methods and conditions prescribed 
by the Code, without the recognition of gain or loss on the exchange to the 
transferror. The same transaction, if not in conformity with the Code, will 
result in a taxable exchange requiring the recognition of gain or loss to the 
transferror. Taxpayers cognizant of this fact at the time of the formation of the 
corporation may, in the light of their own tax position, prefer one method of 
procedure over the other. 

The capitalization of a new corporation presents opportunities for tax 
saving. The corporation in computing its taxable net income may deduct inter- 
est paid on its outstanding bonds while dividends paid are not deductible. Both 
bond interest and dividends are taxable as ordinary income to the stockholder. 
Accordingly, many incorporators, aware of this opportunity, will desire to cap- 
italize the new corporation with both stock and bonds rather than with stock 
only. 

Many taxpayers in extremely high surtax brackets effect tax savings 
through the medium of transfers or gifts of income producing property to mem- 
bers of the family in whose hands the income will be taxed at lesser rates. 
Such transfers may be sufficiently complete under state law and yet the nature 
of the transfer may be such as to make the income taxable to the donor. 
Reservations contained in the transfer, or failure to complete the gift as 
required by tax law may, in the case of a gift of property (a) make the income 
taxable to the donor, (b) deny the grantor donor the benefit of the $3,000.00 
gift tax exclusion or (c) result in the property being included in the gross 
estate of the donor at death. 

A corporation may own property which has greatly appreciated in value 
and the stockholders may wish to dispose of the property and dissolve the cor- 
poration. The transaction may be handled with varying tax results to the cor- 
poration and the stockholders. The sale of the property by the corporation and 
subsequent distribution of the proceeds to the stockholders will result in the 
gain being taxed twice. The corporation will pay a tax on the gain from the 
sale and when the proceeds remaining are distributed in liquidation, the stock- 
holders will be taxed on their gain resulting from the exchange of their stock 
for the corporate assets in liquidation. If, however, no corporate sale of the 
assets is had and the stockholders simply sell their corporate stock to a pur- 
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chaser, who may or may not ultimately liquidate the corporation, the gain is 
taxed but once. 

The sale of property may be handled so that the entire gain will be taxed 
in the year of sale even though the full purchase price is not received in that 

ear. The same transaction may be handled under the installment sale provi- 

sions of the Code with only that portion of each installment representing profit 
being taxable in the year in which the installments are received. Again it may 
be possible to handle the transaction in such manner that the seller will first 
recover back his basis before any portion of the purchase payments will repre- 
sent taxable income. 

The foregoing are illustrative only of the many tax saving possibilities 
afforded by the Code and the tax consequences attending almost every trans- 
action handled by the lawyer today. A proposed business transaction otherwise 
favorable in every respect may, when considered in the light of its tax conse- 
quences, prove highly impractical. Conversely, a transaction not generally 
favorable may, when weighed in the light of the client’s income tax position, 
prove highly advantageous. Whether or not the lawyer will pursue the tax 
practice to the extent of preparing returns and claims for refund is probably 
his own concern. He may, if he desires, refer this type of work to accountants 
or others better equipped to handle it. Notwithstanding his choice in this 
respect, the lawyer who would adequately represent his client must be at least 
sufficiently familiar with the income tax law to recognize the tax consequences 
attending his everyday transactions and either properly advise the client with 
respect thereto or see that such advice is made available to him. Once the 
transaction is closed it is usually too late to effect tax savings. 

All successful tax saving plans have their basis in a long line of decisions 
beginning in 1873 with United States v. Isham, 84 U.S. 728, recognizing the 
legal right of a taxpayer to decrease the amount of what would otherwise be 
his taxes, or altogether avoid them, by means which the law permits. Under 
this rule many transactions, based upon the provisions of the income tax law, 
have been utilized to minimize or avoid tax liability which might have other- 
wise been incurred. 

The decisions involving the provisions of the income, estate and gift tax 
laws abundantly demonstrate the zeal and ingenuity of taxpayers and their 
counsel in devising plans calculated to minimize tax liability. As opposed to 
this activity on the part of the taxpayer, these cases also demonstrate the fact 
that the commissioner has been equally zealous in his attempt to minimize the 
effect of these plans. 

As a result of these two conflicting lines of effort, the rule as generally 
stated in the Isham case, while still recognized, has been the subject of con- 
siderable qualification and restriction by subsequent court decisions. A review 
of some of the more recent decisions will be of advantage in emphasizing some 
of the problems of the lawyer in recommending and putting into effect tax 
saving plans and the difficulty that may be encountered if the rule in the Isham 
case be too literally accepted and relied upon. 

In Gregory v. Helvering, 293 U.S. 465, the taxpayer owned all the stock 
of a corporation. This corporation held certain securities which the taxpayer 
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desired to withdraw and sell for her individual profit. If the corporation trans- 
ferred the securities directly to the taxpayer the value of the securities thus 
transferred would constitute a dividend taxable as ordinary income. Accord- 
ingly, the taxpayer formed a new corporation, the stock of which was also 
owned by her and to which the securities were transferred. The new corpora- 
tion was then dissolved and liquidated and the securities thus received were 
transferred to the taxpayer in exchange for her stock in the new corporation. 
The taxpayer then sold the stock and reported the gain on the sale as capital 
gain. While the entire transaction was in technical conformity with the cor- 
porate reorganization provisions of the Revenue Act of 1928, the court sus- 
tained the Commissioner in taxing the entire proceeds of the sale as an ordinary 
dividend for the reason that, although a new corporation had undoubtedly been 
formed and the entire transaction carried out in technical conformity with the 
reorganization provisions of the Revenue Act, the new corporation served no 
business purpose and was merely an elaborate and devious form of conveyance 
masquerading as a corporate organization and nothing else. 

In Helvering v. Clifford, 309 U.S. 331, the taxpayer created a trust with 
himself as trustee of certain securities which he owned. All net income of the 
trust was to be held for the exclusive benefit of the wife of the taxpayer. The 
trust was to endure for five years, except that it would terminate on the earlier 
death of the grantor or his wife. The grantor as trustee had sole discretion as 
to the amounts to be distributed from the trust and retained wide powers of 
control over the corpus. The court sustained the Commission in taxing the trust 
income to the grantor as the owner of the property for tax purposes stating: 


“Technical considerations, niceties of the law of trusts or conveyances, or the 
paraphernalia which inventive genius may construct as a refuge from surtaxes 
should not obscure the basic issue. That issue is whether the grantor after the trust 
has been established may still be treated, under this statutory scheme, as the owner 
of the corpus.” 


In Commissioner v. Court Holding Company, 324 U.S. 331, the corpora- 
tion withdrew from negotiations involving the sale of its assets upon advice of 
counsel that heavy income taxes would result, went into complete liquidation 
and distributed the assets to the stockholders who subsequently consummated 
the sale and transferred title to the assets to the purchaser. The Supreme Court 
supported the holding of the Tax Court that the sale, although in form by the 
stockholders, was in reality in performance of the prior agreement of the cor- 
poration, and the resulting conclusion that the corporation was taxable on the 
gain arising on the sale, stating: 

“The incidence of taxation depends upon the substance of a transaction. The 
tax consequence which arise from gains from a sale of property are not finally 
to be determined solely by the means employed to transfer legal title. Rather, the 
transaction must be viewed as a whole, and each step, from the commencement of 
negotiations to the consummation of the sale, is relevant. A sale by one person 
cannot be transferred for tax purposes into a sale by another by using the latter 
as a conduit through which — title. To permit the true nature of a transaction 
to be disguised by mere formalities, which exist solely to alter tax liabilities, would 
seriously impair the administration of the tax policies of Congress.” 


This decision and that of Fairfield Steamship Corporation 5 T. C. 566 
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suggest the possibility that a corporation will be taxed on the profits from the 
sale of its assets in any case where it instituted or carried on negotiations for 
the sale even though the ultimate sale and transfer of title is made by the 
stockholders. 

In George W. Oliphant v. Commissioner, 6 T. C. ___, No. 44, the tax- 
payer with other holders of the common stock of a closely owned corporation, 
reissued the stock in two classes equal in amount. One class of the stock was 
then conveyed to the wives of the stockholders. This stock had only limited 
voting power and a par value of $1.00 on dissolution, and dividends were pay- 
able thereon only after payment of dividends on the stock held by the husbands. 
Later an agreement was entered into restricting the right of the wives to alienate 
their stock without prior offer to the husbands at $1.00 per share. Thereafter 
dividends in large amounts were paid to the wives. The court held that in view 
of the control and interest retained by the husbands, the dividends paid to the 
wives were the income of and taxable to the husbands. 

Tax saving plans involving the formation of husband and wife or so-called 
“family partnerships” have been considerably limited in two recent decisions. 
Lusthaus v. Commissioner, 326 US. , 66 S. Ct. 539, and Commissioner v. 
Towers, 326, U.S. , 66 S. Ct. 532, (Feb. 25, 1946). In both of these cases 
the Supreme Court sustained the Commissioner in taxing the income of hus- 
band and wife partnerships to the husbands notwithstanding the fact that the 
partnerships were valid and enforceable under state law. 

In the Tower case the husband gave his wife a large block of stock in a 
corporation controlled by him. Simultaneously with the liquidation of the cor- 
poration, a partnership was formed with each stockholder receiving an interest 
in proportion to stock ownership. The husband filed a gift tax return and paid 
a gift tax on the gift of stock to the wife. A certificate of partnership was filed 
as required by Michigan law. The taxpayer advanced the argument that in the 
formation of the partnership he was relying upon “The legal right of the tax- 
payer to decrease the amount of what would otherwise be his taxes by means 
which the law permits.” This argument was disposed of by Justice Black, who 
delivered the opinion in the following language: 


“We do not reject that principle. It would clearly apply, for example, in a situation 
where a member of a partnership, in order to keep from paying future taxes on 
partnership profits and in order to get into a lower income tax bracket sells his 
interest to a stranger, relinquishing all control of the business. But the situation 
is different where the taxpayer draws a paper purporting to sell his partnership 
interests even to a stranger, though actually he continues to control the business 
to the extent he had before the ‘sale’ and channels the income to his wife. . . . 
For if under circumstances such as those now before us, the end result of the 
creation of a husband and wife partnership, though valid under state laws, is that 
income produced by the husband’s efforts continues to be used for the same business 
and family Boy on as before the partnership, failure to tax it as the husband’s 
income would frustrate the purpose of 26 U.S.C.S. 22(a). By the simple expedient 


of drawing up pepers single tax earnings cannot be divided into two tax units and 


surtaxes cannot be thus avoided.” 


The foregoing decisions and the many others of similar import which could 
be cited involving unsuccessful tax saving plans illustrate the trend of the deci- 
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sions today and the realistic approach which the lawyer must take in connec- 
tion with tax problems. 

Motivated by high corporate and individual tax rates, many taxpayers have 
insisted upon taking steps to reduce their taxes. In too many instances the 
steps taken have involved elaborate and involved arrangements set up only for 
tax purposes. These arrangements are doomed to failure. The Bureau of 
Internal Revenue and the courts look through the form of the transaction to 
its substance. Technical compliance with state or federal law is not enough. If 
the transaction is not real, if it is actually one type of transaction masquerading 
in the guise of another or if it lacks a real business purpose, the chances are it 
will be ignored and treated for tax purposes as if nothing of the nature con- 
tended had in fact taken place. 

Despite this tendency on the part of the Bureau to render ineffective many 
arrangements adopted for tax saving purposes, many opportunities for tax sav- 
ing remain which involve none of the faults pointed out in the decisions and 
which may be availed of even though the primary motive be that of tax saving. 
The lawyer who is familiar with the provisions of the income tax law and who 
will approach his client’s tax problems with a realization of the limits within 
which tax saving measures may be successfully put into practice will be able to 
effect satisfactory tax savings for his client and avoid expensive and highly 
unsatisfactory controversies with the Bureau and in the courts. 
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COMMENTS ON “INCOME TAXES — 
THE LAWYERS’ PROBLEM”’* 


By HERSCHEL L. WASHINGTON 
of the Leoti, Kansas, Bar 


I assume that you are not attending this session to merely lament the fact 
that income taxes are a difficult problem, but rather in the hope of getting some 
practical suggestions which will tend to minimize the problem. 

I am cognizant of the income tax problems of both the city and small 
town lawyer, and have had several years accounting and auditing experience, 
so I have concluded that I may contribute more to this discussion by first offer- 
ing some suggestions which will minimize the mechanics and time consuming 
details which attend the small town income tax practice, especially those prob- 
lems concerning the farmer. Farming is big business, in fact the most important 
business in Kansas. 

In the smaller communities, particularly in the western part of the state, 
most clients have never heard of an accountant, nor is one available for the 
purpose of preparing income tax returns. Naturally, persons with income tax 
problems go to the local attorney who, being unable to send them across the 
street to an accountant, as is the Wichita, or Topeka, or Garden City lawyer, 
must either prepare the return for them or run the risk of losing other and 
pethaps more lucrative business. Accordingly, the problem of the lawyer in 
the small community is that of the actual preparation of the return, in addition 
to the other attendant problems. Nor, in most cases, is he able to charge a fee 
commensurate with the work and time involved. 

Why not try sending each of your clients, who are farmers, a mimeo- 
gtaphed schedule, on one sheet of paper, upon which is listed the various items 
of income and expense following the 1040F form and condensed to suit the 
needs of your particular locality. This schedule, if properly completed, will 
give most of the essential information required for preparation of the return. 
At the time the completed schedule is brought in by your client, together with 
his account book, a few brief questions, relating to items of expense, income, 
repairs and capital expenditures, will complete the details and give you the 
necessary information for preparation of the return. By using this method, 
hours are saved which would otherwise be spent in going through poorly kept, 
and in some instances, unintelligible farm book entries. Practical experience 
has proven that most of your clients will be willing to fill in this form. 
Obviously this method has the added advantage of protecting you in the prep- 
aration of the return since you will place the original schedule in your file and 
it constitutes all of the information given by the taxpayer. If income is omitted 
or expenses claimed which are not deductible, the fault lies with the client who 
prepared the form. 

In answer to those among you who say that the above procedure is inade- 
quate and does not give the taxpayer the benefit of all possible deductions, I 
merely say that all of these matters can be brought out in your conference when 


*Part of the Legal Institute Sectional Discussions during the 64th Annual Session of the ~ 
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the schedule is brought in. Certainly your conference with your client will 
reveal any items which are questionable. I think most taxpayers have a fair 
conception of the difference between capital expenditures and allowable 
expenses, especially when explained. Furthermore, I challenge anyone to pre- 
pare an income tax return which will meet the complete approval of the rev- 
enue agent or deputy collector who examines it. If he finds a return perfect in 
all respects, he can always find fault with the rates claimed on the depreciation 
schedule. 

For some time this Bar Association has been attempting to induce the 
State Tax Commission to adopt a farm schedule similar to the federal farm 
schedule. Why not use the federal schedule on the state returns by the simple 
expedient of making an extra copy? I know the State Tax Commission has 
adopted the F40 Form, but I find nothing in the law or regulations requiring 
that the form be filed. Of course, it is possible that the Commission may 
require additional information, including the completion of the form provided. 
The statutory provision and the regulations give the taxpayer time in which to 
furnish this additional information so no great harm can be done in any. event. 
I have prepared returns in this manner for the past four years with no objection 
whatever from the Director of Revenue. I have been informed that the 
Director of Revenue has approved this practice. However, I have not exam- 
ined the federal statutes to ascertain if this practice constitutes misappropria- 
tion of federal property, carrying a fine of $10,000.00 and five years in jail, but 
I am willing to take that chance. 

In connection with the schedules attached to the return, it will be helpful 
to have your schedule paper cut to fit the 1040 Individual Forms and the 1040F 
Farm Schedules. Thus these schedules may be attached to the return and will 
afford the auditors much less difficulty in auditing the return and the papers 
will fit the collector's files. At the time schedules are prepared, prepare at least 
five copies, one copy each for the Federal and State returns, one copy for the 
taxpayer, and two copies for your files. Thus when the time comes for preparing 
the return for the following year, the extra copy may be detached and used for 
purpose of refreshing your recollection with respect to the taxpayer's business. 

I suggest you do not use the depreciation schedules on the returns but 
have separate schedules typed. Many of your farmer clients have machinery 
and equipment worth many thousands of dollars, which cannot be properly 
listed on the schedule provided. Always list each item of equipment and 
machinery separately giving the date of purchase and all of the other informa- 
tion except the column providing for remaining cost. Thus it is a simple matter 
to add any new equipment purchased to the schedule and to recompute the 
depreciation previously claimed. This procedure saves a great deal of time and 
affords the typist much better copy than she would otherwise have. Further- 
more when machinery or equipment is sold or traded you have before you all 
of the necessary data for the purpose of computing the profit on the sale, or, in 
the case of a trade, adjusting the depreciation schedule to show the proper cost. 

If you will prepare in advance envelopes addressed to the Collector of 
Internal Revenue for use of your clients, it will encourage the prompt mailing 
of the returns and the forms will arrive in the Collector's office in good condi- 
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tion. After more than twenty years of tax practice, I find that one of the prime 
prerequisites is to make sure that the return is complete in every detail and, 
even though such may not be the case, will have the appearance of having 
been prepared from complete and accurate records. If the return arrives in the 
Collector's office in good physical condition that, too, will help. 


INFORMATION RETURN 

Although farmers are relieved from the burden of withholding tax from 
wages paid to agricultural labor, they must still file information returns on 
Form 1099 on or before February 15 annually reporting wages paid to each 
employee amounting to $500 or more together with a summary statement on 
Form 1096 of all such payments. If wages are paid in a form other than cash 
the value of compensation so paid must also be included. Where the farmer 
furnishes his employees with board and room in addition to their wages the 
value of such board and room need not be included in reporting wages paid to 
employees — that the furnishing of quarters and meals is for the con- 
venience of the employer. Where the employee must be on call at all times 
and cannot obtain quarters or meals elsewhere without substantially interfering 
with his duties and on that account is required by his employer to accept board 
and lodging, it would seem that the convenience of the employer test is met. 
However, it has been ruled that room, board and laundry furnished a farm 
hand are not in the interest and for the convenience of the employer but con- 
stitute additional remuneration and the fair market value of such services 
should be included in the employee's gross income. The same considerations 
apply in the case of a domestic servant whose wages are also exempt from the 
withholding requirement but whose wages must be reported by an employer 
on Form 1099. 

I spoke a moment ago about preparing a separate depreciation schedule. 
The reason for listing the property in detail is apparent when you must work 
out the sale or exchange of farm equipment. For example: 

If the farmer exchanges a truck or a tractor or other farm equipment for 
similar equipment no gain or loss is recognized. The same is true even if he 
gives cash in addition to his old property. For example, suppose A has a 
tractor which cost him $1,800 and the depreciated basis of the tractor is $1,000. 
A dealer agrees to sell him a new tractor for $1,700 and to accept A’s old 
tractor for $1,200, with A to pay the balance of the purchase price ($500) in 
cash. The indicated gain of $200 (i.e. the difference between the depreciated 
basis of $1,000 and the trade-in allowance of $1,200) is not recognized. A will 
take as his basis for depreciation on the new tractor the cash paid ($500) 
plus the depreciated cost basis of his old tractor ($1,000) making a total of 
$1,500. 

From the foregoing it is apparent that if property which might be the 
subject of a “like kind exchange” has appreciated in value it should be 
exchanged and not sold if the taxpayer wants to avoid a tax on the gain. Con- 
versely if the property has decreased in value it should be sold and not 
exchanged so that a possible tax benefit may be derived from the loss. 

I presume that all of you have been confronted by, and struggled with, 
Section 117 of the Internal Revenue Code as modified by Section (j) thereof. 
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The first point to remember is that in order to take advantage of this provision 
of the statute, the property must be held for more than six months. It seems 
perfectly clear from the rulings of the department that the sale of farm lands, 
machinery, and equipment, by persons other than dealers, constitutes the sale 
of capital assets. 


SALE OF LIVESTOCK AND FARM EQUIPMENT 

On the cash basis, the proper method for computing the profit on sales 
of livestock causes frequent difficulty. Where livestock are bred and raised on 
the farm and then sold, the total amount realized must ordinarily be included 
in gross income. If the livestock have been purchased, however, the profit is 
determined by deducting the cost from the sales price. It is important to note 
though that if the livestock sold were purchased originally for draft, breed- 
ing or dairy purposes and not for resale, the cost price must be reduced in 
determining the profit on the sale by the amount of depreciation allowable on 
such animals during the time they were owned by the taxpayer. Even if no 
depreciation has actually been claimed and allowed on returns filed for previous 
years the cost price must be so reduced by the amount which would have been 
allowed. 

Until the issuance of I.T. 3666 there was some doubt as to whether Sec. 
117 (j) of the Code, added by the Revenue Act of 1942, would apply in the 
case of the sale of livestock used for draft, breeding or dairy purposes. Section 
117 (j) provides for special treatment of gains or losses from the sale or 
exchange of property which is used in a trade or business and which has been 
held for more than six months. “Property used in the trade or business” is 
defined as property used in the trade or business of a character which is subject 
to the allowance for depreciation, held for more than six months, and real 
property used in the trade or business, held for more than six months, which 
is not (a) property of a kind which would properly be includible in the tax- 
payer's inventory if on hand at the end of the taxable year, or (b) property 
held by the taxpayer primarily for sale to customers in the ordinary course of 
his trade or business. 

Under Sec. 117 (j) if the gains from sales of property used in the trade 
or business which have been held for more than six months exceed the losses 
from such sales, then the net gain is to be treated as gain from the sale of 
capital assets held for more than six months. The result is that only 50% of 
the net gain, and not the total gain, will be taken into account in computing 
gross income. The gain in such a case is converted by Sec. 117 (j) into a long- 
term capital gain. A net loss sustained with respect to such property is, how- 
ever, deductible in full. 

While it is clear that Sec. 117 (j) would apply in the case of a sale of 
farm machinery and equipment or a part of the real estate comprising the farm, 
there was some doubt as to its application to livestock used for draft, breeding 
or dairy purposes since the Regulations permit such animals to be included in 
an inventory. This doubt was resolved by I. T. 3666 which recognized that 
such livestock are inherently assets used in the business and subject to the allow- 
ance for depreciation and holds that whether they are raised or otherwise 
acquired, they come within Sec. 117 (j) provided they have been held for more 
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than six months, and the gain on the sale is to be treated as capital gain. The 
ruling further states that the same result follows whether the farmer keeps his 
books and files his returns on the cash basis or the accrual basis. It is pointed 
out, however, that the gain from the sale of animals culled from the breeding 
herd as feeder or slaughter animals in the regular course of business, is not to 
be treated as the sale of a capital asset and the gain will be fully taxable. 


GAINS AND LOSSES FROM SALE OF BREEDING CATTLE 


A further ruling has been issued setting forth the method to be used by 
livestock raisers to determine the extent to which gains and losses from the 
sale of breeding cattle held for more than six months come within Sec. 117 (j). 
The phrase “culled from the breeding herd” used in I. T. 3666, is explained to 
mean the normal selection for sale of animals which, due to injury, age, disease 
or any other reason (other than that of changing the breed or quality of the 
offspring) are no longer desired for breeding purposes, and also the normal 
selection for sale of animals for the purpose of maintaining the herd at a reg- 
ular size. If the sale is abnormal and effects a reduction in the breeding herd, 
Sec. 117 (j) will apply, but if it is normal then the income received is ordinary 
income and not 117 (j) capital gain income. What the purchaser does with 
the animal is not material and the reasons for the sale are likewise unimportant 
according to the ruling. 

A test is provided in the ruling for determining whether Sec. 117 (j) may 
be applied. If the number of animals sold from the breeding herd exceeds the 
number of animals raised and added to the herd during the year, it will be pre- 
sumed that the excess number sold consisted of animals held for breeding pur- 
poses and the gain or loss will be subject to 117 (j). For this purpose live- 
stock purchased for the herd to improve its quality or change its breeding shall 
not be considered as replacing animals sold. However, if the livestock raiser 
normally sells all animals raised during the year and maintains the breeding 
herd through purchases, then for the purposes of the above test he is to be 
considered as maintaining the herd with animals raised and only the excess of 
animals sold over those purchased will be subject to 117 (j). The ruling states 
that any livestock raiser who claims that sales of livestock should be treated as 
sales of capital assets under Sec. 117 (j) should attach to his return a statement 
- setting forth the necessary facts relating to the animals sold and indicating in 
detail the amounts entered in his return and the items and schedules in which 
they are reported. This explanatory ruling deals only with the breeding herd 
and does not deal with sales of draft or dairy animals. It is possible that all 
sales of draft or dairy animals will be considered as abnormal and subject to 
117 (j) except when the farmer is in the business of raising such animals for 
sale. However, in the case of a dairy herd it would seem more logical to apply 
the tests prescribed in the ruling to determine the application of Sec. 117 (j) 
to sales of cattle from the herd. 

Any profit from the sale of machinery, farm equipment or other fixed 
assets is computed in the same manner — the cost price less allowable depre- 
ciation is deducted from the sales price. 

No doubt, your local real estate dealer will argue far into the night about 
this provision of the law and contend that property which he has held for sev- 
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eral years should come within its provisions. There have been a great many 
decisions relating to this particular matter and they have been about uniform 
in holding that such income earned by a real estate dealer is ordinary income. 

Another common problem is that of the family partnership. The situation 
here is aggravated in many communities for the reason that your client learns 
that his neighbor across the way has divided his income with his son or his wife. 
In a number of instances which have come to my knowledge, taxpayers have 
instituted proceedings to have minor sons given the rights of majority, with 
the apparent notion that such a proceeding would make such a division of 
income final and binding so far as the income tax laws are concerned. Your 
client cannot understand why he cannot do the same. It is difficult indeed to 
explain to him that his neighbor probably will be subject to additional tax and 
penalties since the regulations do not countenance giving away income. In 
order for this sort of a transaction to successfully accomplish its purpose, it is 
necessary that it be at arm’s length, that is to say, those who participate in the 
partnership must contribute money or labor or both to the venture. Usually 
the taxpayer who attempts to accomplish a tax saving in this manner, finds his 
arrangement deficient in that his partner has not the funds to contribute to the 
partnership and if labor is the only contribution the actual owner is not fore- 
handed enough to comply with the gift tax statutes and thus give substance to 
the transaction. 

In the Burnet case the Supreme Court said: 


“Income is taxable, under the revenue statutes, to the one who earns or otherwise 
creates the right to receive it, and in applying those statutes, substance, and not 
form, is controlling. “When the income is from combined labor and capital, a test 
is the personality who or which “produced” the income.’ (Burnet v. Leininger, 
285 U. S. 136 (10 AFTR 1601, 141)).” 


In the Tower case, referred to by Mr. Dye, the Supreme Court said: 


“There can be no question that a wife and husband may, under certain circumstances, 
become partners for tax, as for other oe pa If she either invests capital originat- 
ing with her or substantially contributes to the control and management of the 
business, or otherwise performs vital additional services, or does all of these things 
she may be a | og as contemplated by 26 U.S.C. Secs, 181, 182. The Tax Court 
has recognized that under such circumstances the income belongs to the wife. A 
wife may become a general or a limited partner with her husband. But when she 
does not share in the management and control of the business, contributes no vital 
additional service, and where the husband purports in some way to have given her 
a partnership interest, the Tax Court may properly take these circumstances into 
consideration in determining whether the partnership is real within the meaning 
of the federal revenue laws.” 


In the Sammons case, decided April 23, 1946, the Supreme Court said: 


“The wife contributed nothing substantial in the way of services, and nothing she 
had not contributed prior to the agreement of partnership. Petitioner's asseverations 
that he had always considered her a partner are at marked variance with the fact 
that in the partnership agreement of November 1, 1940, he specifically reserved 
ownership in real estate, automobiles and trucks, contributing only their use to the 
partnership; they are also at variance with the fact that she was charged $31,000 
— for something which he says he considered her already owning. That the wife 
contributed no capital is clear from the evidence. In addition, the petitioner kept 
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careful, complete and detailed control over the business, the writing of checks, the 
— and discharge of employees, and making of all contracts. This 
exclusive control was to be ‘without any conference, advice, or consent’ of the 
wife. She had no right to withdraw any profit until the $31,000 was paid. It 
had not been repaid in full at the time of trial... .” (7. R. Sammons — Docket 
No. 7099 — Decided 4-23-46.) 


In connection with the gift taxes, the statutes require gift tax returns on 
all gifts in excess of $3,000. Usually in attempting to establish a family part- 
nership the actual owner-of the property is always reluctant to relinquish 
title and control of the property or to make delivery of personal property or 
to record deeds to real estate. He wishes to retain possession or deposit income 
from the property in a joint bank account or use the property as collateral for 
personal loans, or attach other strings to his gift, which render it incomplete 
and ineffective. I know of no particular phase of the income tax problem 
which is subject to closer scrutiny than family transactions and gifts to 
family members. Many recent decisions have related to this particular 
problem and effectively demonstrate the difficulty taxpayers have had in an 
effort to avoid taxes by this device. 

My time is running out and I have this observation to make in conclusion. 
The force of federal agents has been doubled and tripled in the past year. 
More of your clients are going to be called in and most of them will be so 
upset they will be willing to pay any price for peace. Revenue agents and 
deputy collectors are not always infallible. If you find them unreasonable, 
remember that you may request a conference with the agent in charge; if 
you are not satisfied then, you may go to the technical staff and to the U.S. 
Tax Court and finally before actual trial may have a conference with the 
attorney representing the government. A recent tax court calendar set in 
Kansas City listed 56 cases, seven of them were tried. 
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COMMENTS ON “INCOME TAXES — 
THE LAWYERS’ PROBLEM’’* 


By GLENN HAMILTON 
of the Topeka, Kansas, Bar 


In addition to complimenting Mr. Dye upon the splendid paper which 
he has prepared, I wish to commend him on getting it done in ample time 
for study by those of us who are supposed to discuss it. For those of you 
who are not informed, his paper was completed and in our hands by the 
first part of the month. May his fine example be followed by others. 

That there is a problem—and a lawyer's problem — in connection 
with income tax matters should be clearly established to all of you by Mr. 
Dye’s paper. If any still have doubts as to the perplexities and difficulties of 
the income tax laws, we would encourage you to study the socalled relief 
provisions under section 722 from excess Profits taxes. Mr. Dye, being 
experienced in tax matters and having the privilege of picking his illustrations, 
chose to skip that one. The tax court, however, has been less fortunate. 
An appeal having been taken, the court was forced to face the monster. 
Judge Opper, in prefacing his opinion in a case before the Court in which 
the petitioner sought relief under section 722, said: 

“Dealing with the reconstructed base period of section 722 for excess 
profits tax purposes calls to mind Mr. Churchill’s reference, in a different 
context, to a ‘riddle inside a mystery wrapped in an enigma.’ Procedure 
under that section seems to call for founding hypothesis on assumption 
based on supposition. The present question reduces to how far we may 
properly go in presupposing the existence of admittedly imaginary circum- 
stances.” (Fezandie & Sperrle, Inc. v. Commissioner: Docket Nos. 11251, 
1118, Dec. 10, 1945.) 

Commencement orators are wont to encourage the youth to be “up and 
doing” with the theme: “There are many frontiers remaining to be con- 
quered.” Might we be permitted to encourage the uninitiated in tax problems 
with the same theme, slightly modified: ‘There are many frontiers remaining 
(in the tax field) in which to be conquered.” 

It is relatively easy to find problems. The answer, or solution is much 
more difficult. Mr. Dye, in his paper, said: ‘In most instances of tax contro- 
versies the interpretation and application of the highly complicated provisions 
of the law will require the combined knowledge and understanding of both 
professions (lawyers and accountants) if the taxpayer's interests are properly 
protected.” The difficulty of that statement, as applied to myself, is vividly 
illustrated by the quotation from Judge Opper, just read, in that it “presupposes 
the existence of admittedly imaginary circumstances,” unless the accountant 
involved is a whiz on tax law, or my client’s interests are of small consequence. 
At the conclusion of most studies for a solution of any complicated tax 
problem — and would somebody show me a tax problem which does not 
become complicated —I deeply sympathize with Job, who in the midst of 


*Part of the Legal Institute Sectional Discussions during the 64th Annual Session of the 
Kansas Bar Association at Wichita, May 24-25, 1946, . 
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his miseries, exclaimed, “my soul is weary of my life” (Job 10:1) and 
“where is now my hope!” (Id. 17:15) 

However, Mr. Dye does not leave the problem hopeless for the general 
practitioner. It is not necessary for the general practitioner to know all about 
the tax laws. But as stated by him, “The lawyer who would adequately 
represent his client must be at least sufficiently familiar with the income tax 
law to recognize the tax consequences attending his everyday transactions and 
either properly advise the client with respect thereto or see that such advice 
is made available to him.” That statement is a splendid prescription for most 
of us lawyers — who are too reluctant to admit the limitations of our ability 
to handle any given matter. The constant changing of the tax laws; their 
unfamiliar terms; and ofttimes arbitrary interpretations of simple language 
—when any is found in the tax laws; and numerous technical situations, 
render it exceedingly difficult, if not impossible, for the average lawyer to 
keep up with it, in addition to the changing general law. The human mind 
has its limitations; and there are only twenty-four hours in a day. But Mr. 
Dye does not place all the burden upon each of us. He does suggest that 
the attorney keep sufficiently advised to comprehend the tax possibilities in 
the everyday transactions passing through his office; then if not able to advise 
concerning it, see that the advice is available. To this I would add, to the 
best of his ability, for ofttimes it may not be available at that time and place. 

This leads me to one suggestion I would make to the beginning attorney. 
In any of our larger cities there should be a place for a well informed tax 
attorney, with whom the general practitioner could consult. He should expect 
and receive reasonable compensation for time taken, which would be passed 
on by the consulting attorney. He should be able in an hour's time to 
accomplish more toward the solution of a given problem than could the 
general practitioner in a half day’s work in the maze of tax laws, regulations 
and decisions. The client should receive better and more accurate service at 
no greater cost, and with great saving in time and mental anguish to the 
advising attorney. Not all of the cities are so fortunate. Looking ahead 
at the tax situation as it will in all probability exist for some years in the 
future, this would seem to be one of the most promising fields. It would 
assist the attorneys to comply with the standards suggested by Mr. Dye. 
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DECEDENT’S INCOME AND 
FIDUCIARY TAX RETURNS* 


By Lesuiz T. TUPEY 
Professor of Law, University of Kansas School of Law 


DECEDENT’S FINAL INCOME TAX RETURN 


The Internal Revenue Code requires that “Every individual having for 
the taxable year a gross income of $500.00 or more shall make a return.” 

Thus a decedent having a gross income of $500.00 or more for the 
fractional part of the last taxable year, whilst he was among the living, is 
required to have an income tax return filed for him. 

The fiduciary, i.e., the executor or administrator of a decedent's estate, 
or the spouse, heir, guardian, next of kin, etc., who has knowledge of the 
financial affairs and income of the decedent whose estate is not to be 
administered, is required to file the decedent's last or final return.? 

The final return of a decedent for the taxable year in which falls the 
date of his death is a return for the period during which he was alive.* 

The internal revenue code now provides that the decedent's final income 
tax return, for the fractional part of the year, is to be filed on or before 
March fifteenth next following the close of the calendar year in which the 
decedent’s death occurred.* However, upon a showing of unusual circum- 
stances, the Commissioner, may postpone the time for the filing of the return.’ 

The decedent’s final return is filed on the Individual Income Tax Return, 
Form 1040, for the current calendar year in which he passed away. In general, 
the provisions of the law applicable to the income tax return of an individual 
apply to the decedent’s final return. There are however, a few situations 
where the practices and provisions to be followed are different. 

If the decedent taxpayer was married at the time of his demise, a joint 
return may not be filed for the year in which one spouse dies. In such case 
no joint return could be filed because the taxpayers would have different 
taxable years.® 

Thus a wife was precluded from filing a joint return and from deducting 
the losses of her husband who died prior to the end of the taxable year, to 
reduce her own personal taxable gains.’ 

Both a full $500.00 normal tax exemption, and a full $500.00 surtax 
exemption is permitted to be taken on the decedent’s final return, without 
prorating these credits over the fractional part of the year during which the 
decedent lived. e.g. Even though the decedent taxpayer whose prior tax 
returns were on the calendar year, passed away on January tenth of a given 
year both the normal and surtax credits would each be $500.00. The exemp- 
*Part of the Legal Institute Sectional Discussions during the 64th Annual Session of the 

Kansas Bar Association at Wichita, May 24-25, 1946, 


1. L.R.C, Sec. 51 (a). 
. Central Union Trust Co. v. U. S. 63 Ct. te 
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tions are not reduced because the return covers a period of less than twelve 
months. 

Where the spouse of a decedent was wholly supported by the decedent 
and had no gross income of his or her own (e.g. where the husband died 
during the taxable year and the surviving wife had no gross income and was 
a dependent of the decedent), a $500.00 normal and surtax exemption for 
each may be taken in the decedent’s final return. Likewise, where the decedent 
spouse was supported entirely by the surviving spouse and had no gross 
income, the surviving spouse may claim both a normal tax and a surtax 
exemption for the decedent in the surviving spouse's return. It would seem 
proper to deduct both normal and surtax exemptions to the extent of $500.00 
for each dependent of a decedent taxpayer, provided of course that the 
decedent supplied more than one-half the dependent’s support.® 

If a decedent’s net income on his final return is less than $5,000.00, the 
tax may be computed by using the short form tax table for incomes under 
$5,000.00. 

The deductions allowed to the decedent depend upon the method of 
accounting used by the decedent prior to his death. One reporting on the 
cash basis would deduct items actually paid, whereas one reporting on the 
accrual basis is allowed a deduction for all amounts which accrue up to the 
date of death. A decedent may take the standard deduction. 

Where a joint declaration is made by husband and wife and thereafter 
one spouse dies, no further payments on account of such joint declaration are 
required from the estate of the decedent. The surviving spouse shall be liable 
for the payment of subsequent installments of the joint estimated tax unless 
an amended declaration setting forth the separate estimated tax for the taxable 
year is filed by such spouse. The payments made pursuant to the joint 
declaration may be divided between the decedent and the surviving spouse 
as agreed upon by the surviving spouse and the decedent’s legal representative. 

The general rule as to inclusion of income for taxation provides that, 


“the net income shall be computed _ the basis of the taxpayer's annual account- 


ing period (fiscal or calendar year as the case may be) in accordance with the method 
of accounting regularly employed in keeping the books of such taxpayer.’’® 


Prior to January 1, 1943, all income accrued to the date of the taxpayer's 
death had to be included in his final income tax return. This was so even 
though the taxpayer had filed previous tax returns on a cash receipts and 
disbursements basis. Under this method of accruing all income, the income 
which normally would have fallen into other tax periods, depending upon 
the taxpayer's method of accounting, was accumulated and included in the 
decedent taxpayer's final return. Under such practice the income for his last 
tax period was greatly augmented and subjected to a much heavier tax 
burden than would have been imposed, had the income been spread out over 
its normal course of acquisition.’ 

The enactment of Section 134, of the Revenue Act of 1942, amending 
Internal Revenue Code, Sections 42, and 43, and adding Section 126, made 
"8 LRG, Sec. 25 (b) (3). 


9. LR.C, Sec. 41. 
10. Helvring v. Enright 312 U.S. 636; Pfaff v. Commissioner 312 U.S. 646. 
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significant changes in the determination of the taxable income included in the . 
decedent taxpayer’s final return, and alleviated the burdensome result due to 
the accrual of all income in the decedent's last return. 

The provisions of these sections of the Internal Revenue Code are 
applicable whether the decedent followed either the cash basis or accrual basis 
method of reporting his income in prior periods. 

The income tax law and regulations now provide that, 


“If the taxable year in which falls the date of the death of the taxpayer began 
on or after January 1, 1943, there shall be included in computing net income for 
such year only amounts properly includible under the approved method of account- 
ing followed by the taxpayer, or, if the taxpayer followed no such method, only 
amounts received during such year. However, if the taxpayer followed the accrual 
method of accounting, amounts accrued only by reason of his death shall not be 
included in computing net income for such year, except that if the taxpayer was a 
member of a ership, his share of the partnership income for the partnership 
year ending with its dissolution caused by his death shall be included in computing 
his net income.”!1 


It is also provided that the partnership income shall be determined in 
accordance with the approved accounting practice followed by the partnership 
in computing its income, unchanged by reason of the taxpayer’s death, and 
unaffected by the aforesaid provision relative to the computation of the 
decedent's taxable income. 

There must be included in the gross income of the decedent taxpayer's 
final return, any gain upon the disposition of installment obligations, and 


this amount must be included regardless of the method of accounting 
followed by the taxpayer. 

Relative to the inclusion of the gain upon disposition of installment 
obligations I.R.C. Section 44, provides a means whereby such gain may be 
excluded from the decedent’s final return. 

In the case of a decedent who dies possessed of installment obligations, 
no gain is included in his final return on account of the 


“transmission at death of installment obligations if there is filed with the Commis- 
sioner, at such time as he may by regulation prescribe, a bond in such amount and 
with such sureties as he may deem necessary, conditioned upon the return as income, 
by the person receiving any payment on such obligations, of the same proportion 
of such payment as would be returnable as income by the decedent if he had lived 
and received such payment.’’!2 


A complementary provision relative to the period for which deductions 
and credits are taken in case of a decedent taxpayer whose net income is 
computed upon the accrual basis is set forth in I.R.C. Section 43, which 
provides that, 


“In the case of the death of a taxpayer whose net income is computed upon 
the basis of the accrual method of accounting, amounts (except amounts includible 
in computing a partner’s net income under section 182) accrued as deductions and 
credits only by reason of the death of the taxpayer shall not be allowed in computing 
net income for the period in which falls the date of the taxpayer's death.” 

. Reg. 111 Sec, 29.42-1 (b). 


. LR.C, Sec. 44 (d), Reg. 111, Sec. 29.44-5; T.D, 5334. 
LR.C, Sec, 43, Reg. 111, Sec. 29.43-1. 
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Thus if the taxpayer followed the accrual method of accounting, no 
losses, deductions or credits shall be included in computing his net income 
for such year, if such losses, deductions or credits accrued solely by reason 
of his death, other than the distributive share of the losses of a partnership 
for the year ending with the dissolution of the partnership caused by his demise. 

Section 126, was added to the internal Revenue Code, to eliminate the 
burden caused by accruing and including all previously unreported income of 
the decedent taxpayer in the return for his last taxable year. 

The principal purpose of I.R.C. Section 126 is to shift the income that 
would have accrued to the decedent as an integral part of his income to be 
reported in his final return to either, 


“(A) the estate of the decedent, if the right to receive the amount is acquired 
by the decedent's estate from the decedent ; 


(B) the person who, by reason of the death of the decedent, acquires the right 
to receive the amount, if the right to receive the amount is not acquired by the 
decedent’s estate from the decedent ; or 


(C) the person who acquires from the decedent the right to receive the amount 
by bequest, devise, or inheritance, if the amount is received after a distribution by 
the decedent’s estate of such right.’’!4 


By this provision, all such amounts which would eventually have become 
a part of the gross income of the decedent had he lived, but which are not 
includible in computing his net income for his last taxable year or any prior 
year, shall be included, when received in the gross income of the estate 
of the decedent or the person receiving such amounts. 

The general effect of these provisions is to avoid inclusion of such 
income which accrues only by reason of the death of the taxpayer in the 
decedent’s final return, and to treat the income as that of the decedent's 
estate, or of the persons who actually received it. These amounts are included 
in the income of the estate, or of the person receiving such amounts when 
received by them, regardless of whether or not they report income on the 
cash basis.* In the great majority of cases the decedent’s estate will be the 
recipient of such amounts. In other instances it may be the surviving spouse, 
or others who acquire the right to such amounts by reason of the death of 
the decedent. These parties are placed in the same position as the decedent 
with respect to such amounts by reason of the death of the decedent. e.g. 
Where a decedent owns a U.S. Savings Bond, with his spouse as co-owner 
or beneficiary, and who dies before the payment of such bond, the entire 
amount accruing on the bond and not includible in income by the decedent, 
not just the amount accruing after the decedent’s death, is treated as income 
to his spouse when the bond is paid. 

If the right to receive such an amount of income, in respect of a decedent, 
is transferred by the estate or person entitled to such amount, by bequest, 
devise, or inheritance, or by reason of the death of the decedent, the market 
value of such right plus any consideration received in excess of the market 
value, shall be included in the income of the estate or other transferor. 
However, the transfer of such property pursuant to the right of such person 


14. LR.C, Sec. 126 (a) (1). 
15. Reg. 111, Sec. 29.126-1. 
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to receive such amount by reason of the death of the decedent or by bequest, 
devise or inheritance from the decedent, is not included in the income of 
the transferor. 

The character of the income in the hands of the estate or other person 
entitled to receive such amount shall be considered the same as it would 
have been if the decedent had lived and received such amount as income. 
The character of the income does not change. Thus if the income to the 
decedent would have been capital gain, it is to be treated as such by the 
executor, heir, next of kin, etc. Or if the amounts received would be subject 
to special treatment, in the decedent’s income, such as compensation for 
services rendered for a period of thirty-six months or more, and back pay;"° 
or, a sale of oil or gas properties where the principal value of the property 
has been demonstrated by prospecting;’’ or, claims against the United States 
involving acquisition of property,’* they should be treated similarly by the 
estate or other person who has the right to receive such an amount of income 
in respect of a decedent. 

Under provision in I.R.C. Section 126 (b) (1), trade or business expenses, 
interest, taxes and credit for foreign taxes, for which the decedent was liable, 
which accrued by reason of his death and were not properly allowable as a 
deduction in his last or any prior taxable year, are allowed as a deduction 
by the estate, or if the estate was not liable to pay such obligation, as a 
deduction by the person who by bequest, devise or inheritance from the 
decedent or by reason of the death of the decedent acquires subject to such 
obligation and interest in property of the decedent.’ 

A deduction for percentage depletion is allowable only to the person 
who receives the income to which the deduction relates, whether or not such 
person receives the property from which such income is derived. Where 
depletion is computed on other than the basis of percentage depletion no 
deduction may be taken by any one other than the decedent himself in his 
return for his last taxable year, for any depletion to which the decedent 
was entitled.” 

A recipient of income in respect of a decedent also has the right to a 
deduction for that portion of the estate tax levied on the decedent’s estate 
which is attributable to the inclusion of the right to such amount of income 
in the decedent's estate." 

The deduction for the estate tax attributable to such net value of income 
received in respect of a decedent shall be an amount equal to the excess of 
the estate tax over the estate tax computed without including in the gross 
estate such net value of income received by the estate and each person 
receiving income in respect of the decedent.” 


“The estate and each person receiving income in respect of the decedent may 
deduct as his share of such portion of the estate tax an amount which bears the 
same ratio to such portion — as the value in the gross estate of the right to the 


16. LR.C. Sec. 107. 
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income included by the estate or such person in gross income — bears to the value 

in the gross estate of all the items of gross income in respect of the decedent.” 

Value in gross estate of income included by estate or 

each person in gross income in taxable year of The portion of estate 
tax attributable to net 

Value in gross estate of all items of gross income in value of income items. 

respect of the decedent. 


As stated above, if the last taxable year of the decedent began prior to 
January 1, 1943, all income in respect of the decedent accrued at the time 
of his death, and was included in his gross income for his last taxable 
year, unless properly includible in the gross income of a prior year. 

Retroactive application of the effect of the provisions under I.R.C. 
Section 126, to exclude from the gross income of the decedent for his last 
taxable year any amounts not includible therein under his method of account- 
ing, and to include such amounts when received in the gross income of the 
estate, and of the other persons entitled to such amounts by bequest, devise, 
and inheritance, and by reason of the death of the decedent, was provided 
by Section 134 (g) of the Revenue Act of 1942. 

The election to have these amounts of the decedent’s income treated as 
gross income of the estate or other persons, is made by the filing of consents 
to such treatment by the fiduciary of the estate and by each person who 
received any right to income in respect to the decedent.” 

Abatement of tax for members of the armed forces on death is provided 
for in I.R.C. Sec. 421. If an individual dies on or after December 7, 1941, and 
prior to the termination of the present war, while in active service as a member 
of the military or naval forces of the United States, or of any of the other 
United Nations, there will be no liability for income tax with respect to the 
taxable year in which falls the date of his death, and any unpaid income tax 
for years prior to that of his death shall not be assessed, and if assessed, 
the assessment shall be abated, and if collected shall be credited or refunded 
as an overpayment.” 


DECEDENT’S FIDUCIARY INCOME TAX RETURN 


The decedent's estate is a distinct taxable entity apart from the decedent. 
When the decedent dies the executor or administrator may be required to file 
two distinct returns: one to cover the decedent’s income for his last tax 
period prior to his death, that is, the decedent's last or final return considered 
above; the other to cover the return of income of the decedent’s estate during 
the period of administration or settlement of the estate. 

The fiduciary who acts for an estate must file a return and pay its tax, 
if the gross income is over $500.00 or if any beneficiary is a non-resident 
alien.” 

The income of the estate is reported on Form 1041, the Fiduciary 
Income Tax Return, for the calendar, fiscal, or fractional part of the year the 
estate is in existence. The return may serve as an information return, or as 
a taxable return, or both. A fiduciary required to make a return shall be 
28. LR.C. Reg. 111, Sec. 29.126-3. 

24. LR-C. Reg. 111, Sec. 29.126-4 (b). 


25. LR.C, Sec, 421. 
26. LR.C, Sec. 142 (a) (1) (4). 
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subject to all the provisions of the income tax law applicable to individuals.” 

The rate of tax, the statutory provisions respecting gross income, and, 
with certain exceptions, the deductions and credits allowed to individuals 
apply also to estates. However, an estate, unlike an individual taxpayer, 
may not elect to determine and pay its tax under the short form tax method, 
or use the tax table for incomes under $5,000.00, nor take the optional 
standard deduction. 

Like an individual taxpayer, an estate is entitled to a surtax exemption 
of $500.00, and to a normal tax exemption of $500.00. Proration of the 
exemption is not required if the period is for less than twelve months,” unless 
the return for the fractional part of a year is caused by the Commissioner 
closing the tax year on account of jeopardy.*° Thus an estate, the administra- 
tion of which may extend over several tax periods, may take a normal and 
surtax exemption of $500.00 in each period; e.g. if D dies on August 1, 1946, 
and the administration of his estate is not discharged until June 1, 1948, a 
full $500.00 surtax and normal tax exemption may be taken for the fractional 
part of the year ending December 31, 1946; another exemption may be taken 
for the calendar year 1947; and another full exemption of $500.00 may be 
taken for the fractional part of the calendar year ending June 1, 1948. 
Unlike an individual, an estate is not permitted to take a normal or a 
surtax exemption for dependents. 

The income of the estate may be taxed either to the estate, or to the 
beneficiaries, or in part to each depending upon the disposition of the income 
under the terms of the will and the state law. The object of the law is to 
tax the income of an estate once only. In computing the net income of the 
estate a deduction is allowed for the amount of the income of the estate 
paid, credited or distributable to the beneficiaries. That part of the estate 
income that is to be accumulated is taxable to the estate, and the part which 
is distributed or distributable is taxable to the beneficiaries. 

Items of income which an estate may deduct, and which are taxable to 
the beneficiaries are: 

“income of the estate for its taxable year which is to be distributed currently by the 

fiduciary to the legatees, heirs, or beneficiaries,” 


whether actually distributed to them or not;** e.g. amounts paid by an estate 
prior to final distribution ;* 


“income of the decedent’s estate for its taxable year which is properly paid or 
credited during such year to any legatee, heir, or beneficiary ;’’8 


and, income of the decedent’s estate for its taxable year, 


“which in the discretion of the fiduciary, may be either distributed to the beneficiary 
or accumulated, and which is properly paid or credited during such year to any 


legatee, heir, or beneficiary.”’*4 


. LR.C, Sec. 142 (c). 
-R.C, Sec. 161 (a); Reg. 111, Sec. 29.161-1 (a). 
. Sec, 163 (a); Reg. 111 Sec. 29.163-1 (b). 
Sec, 47 (e). 
. . 162 (b). 
mira A. Wick, Memo T.C., 1-15-43. 
62 (c). 
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The test of taxability to the beneficiary and the corollary test of deducti- 
bility for the fiduciary is not the receipt of income, but the present right to 
receive it.* 

A special rule for allocating amounts distributable out of income of a 
prior period, in order to prevent tax avoidance by delaying distributions to 
a later tax year, rather than making distribution of all of the income of each 
taxable year in that year, is provided in I.R.C. Sec. 162 (d). 

If income of an estate for any period becomes paid, credited or distributed 
to a legatee or beneficiary 

“more than 65 days after the beginning of the taxable year of the estate, the amount 

of such income is considered income of the estate for its current taxable year 

which is paid, credited or distributed to the extent of the income of the estate 
for such period.” 


If the period covers more than 12 months, then to the extent of the last 
12 months of the period.** 

When the income of the estate is so paid or payable after the first 65 
days of the estate’s preceding taxable year, the total amount received in the 
current year is taxable to the beneficiary in that year, and is deductible by 
the estate in that taxable year. 

Where the income of an estate for a period commencing before the 
taxable year of the estate becomes payable to the beneficiary within the first 
65 days of the taxable year, the income for the part of the period not falling 
within the taxable year, is considered as having been paid or credited on the 
last day of the preceding taxable year. If the part of the period before the 
taxable year of estate is more than 12 months, only the income of the last 
12 months before the end of the preceding taxable year is considered as 
having been paid, credited or distributed on the last day of the preceding 
taxable year.** 

The effect of the aforesaid rule is to prevent avoidance of the tax by 
the beneficiary who receives the income from the estate shortly after the close 
of its taxable year. This provision of the law requires the beneficiary to 
include such income in his gross income, which increases his tax, and does 
not permit the estate to pay the tax upon such income, thereby reducing the 
tax of the beneficiary. 

Thus if the taxable year of the estate and the beneficiary coincide, the 
income attributable to the estate’s taxable year, where the estate income is 
distributable, is taxable to the beneficiary as income of the taxable year ending 
with that of the estate, and deductible in that period by the estate. 

Where the distribution to the beneficiary exceeds the income of the estate 
for the year of distribution and is taxed to the beneficiary without a correspond- 
ing deduction to the estate, double taxation occurs to the extent of the 
amount of distributed income that has been taxed to the estate in a prior tax 
period. Relief is provided against such double taxation in I.R.C. Sec. 162 (d) 
(4). In that event the beneficiary may exclude the amount in excess of the 
income of the estate for the current year in which distribution is made.* 
35. Freuler v. Helvring 291 U.S. 35; 78 L. Ed 54S. Ct. 308. 

36. LR.C, Sec. 162 (d) (2); Reg. ; 2 (b). 


37. LR.C, Sec. (d) §3): Z. Sec. 29.162-2 (c). 
Sec. 162 (d) (4); Reg. .162-2 (d). 
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A legatee, heir or beneficiary includes in his gross income the income 
received from an estate which has a taxable year different from his, but 
ending within or with his taxable year.” 

In addition to the deductions from the estate income, considered above, 
the taxable net income of the estate, is determined by deducting from the 
gross income deductions similar to those allowed to individuals, except that 
there shall be allowed as a deduction, 


“any part of the gross income, without limitation, which pursuant to the terms of 
the will — is during the taxable year paid or permanently set aside, for the purpose 
and in the manner specified in Section 23 (0), or is to be used exclusively for 
religious, charitable, scientific, literary or educational purposes, or for the prevention 
of cruelty to children or animals, or for the establishment, acquisition, maintenance 
or operation of a public cemetery not operated for profit.’’4° 


In addition to the normal tax and surtax exemption, credit for interest 
on U.S. Bonds exempt from normal tax only, as in the case of individuals, is 
allowed to be deducted in computing the normal tax. If no part of the income 
of the estate is included in computing the net income of any legatee, heir, or 
beneficiary then the estate shall be allowed the same credits against net 
income for interest as are allowed an individual.“ If the estate elects to 
amortize bond premium against the interest from U.S. bonds which is allow- 
able as a credit for normal tax purposes, the credits so allowed shall be reduced 
by the periodic amortized amount.” 

If any part of the net income of the estate is included in computing the 
net income of any legatee, heir, or beneficiary, a proportionate part of the 
credit for interest is allowed them, and any remaining portion of such amounts 
shall for the purpose of normal tax be allowed as credit for interest to the 
estate.** Correspondingly, reductions of the proportionate amounts of credit 
for interest shall be made if there is an election to amortize bond premium.“ 

A fiduciary need not file a declaration of estimated tax for an estate. 

The basis of the property acquired by the decedent’s estate from the 
decedent is the fair market value of the property on the date of the decedent's 
death. Where an election is made by the executor under the provisions of 
the Estate Tax Law, the valuation thus elected is the basis.** 

Gain upon the disposition of a capital asset by an estate must be included 
in gross income. The percentages prescribed for capital gains of individuals 
are applicable. If the gain becomes a part of the estate corpus, it is taxable 
to the fiduciary. The gain which does not become a part of the corpus, and 
which is properly paid, credited or distributed to the beneficiary is deductible 
by the fiduciary and taxable to the beneficiary. Capital losses are deductible 
only by the estate. 
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TAX SAVINGS IN CORPORATE STRUCTURE* 


By LEsTER L. Morris 
of the Wichita, Kansas, Bar 


The chief purpose of this article is to furnish the members of the Bar 
(more particularly those who have recently returned from Military Service) 
with the practical account of a definite business trend toward the incorpora- 
tion of business partnerships and new business ventures —a trend in which 
the lawyer must of necessity play an important part. 

For several years, primarily since the advent of the New Deal, the 
policy in Federal taxation has been to penalize the corporate method of doing 
business. This situation continued to become more and more critical until 
in the last few years, with the capital stock tax, the Federal declared value 
excess profits tax, and the Wartime excess profits tax, it became suicide for 
smaller corporations to continue business, and consequently, there was forced 
liquidation of corporations by the wholesale. 

The organization of a new corporation to engage in a new business 
venture became extinct. 

In 1939 our Legislature passed a new up-to-date Corporation Code. This 
act had no more than become effective until it became dormant as far as use 
was concerned, because of high Federal income tax rates. Consequently the 
Code has become dusty from nonuse, except as to the provisions pertaining 
to dissolution. 

With the passage of the 1945 Federal Revenue Act which became 
effective January 1, 1946, the capital stock tax, the declared value excess 
profits tax and the Wartime excess profits tax were repealed. With the 
repeal of these tax provisions, the corporate method of doing business again 
became a reality, and no longer the dream of the businessman, and the 
corporate method of doing business again became the saving grace of the 
promoter. 

The Kansas Corporation Code which has remained dormant since its 
passage can now be dusted off and put into actual operation. For the year 
1946 corporate taxes again compare favorably with the taxes of individuals 
on the same amounts of income in the lower brackets. In the top brackets of 
income, the corporation has a definite tax advantage over the individual, since 
the corporation income taxes cannot exceed 38% of the net taxable income, 
but individual taxes can be as high as 8514% of the surtax net income. 
Taxwise, there is the advantage that a small closely held corporation can 
control its taxable income to a certain extent by the payment of reasonable 
salaries to officers who are the controlling stockholders, and deduct these 
salaries as an expense of operation, thereby keeping the corporation income 
in the lower brackets, and likewise keeping the individual officers’ income 
in the lower income tax brackets. 

This will be particularly true in the case of a limited group of individuals 
of from two to four people who desire to engage in a new business venture 
wherein during the formative years of the business it will be imperative that 


*Part of the Legal Institute Sectional Discussions during the 64th Annual Sessio 
Kansas Bar Association at Wichita, May 24-25, 1946. sion of the 
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all of the available capital not necessary to defray the living expenses of 
the participants be retained in the business. 

This tax savings advantage will likewise apply to the business of 
individuals who were formerly engaged in business as partners and who are 
still desirous of expanding their business operations. 

It is generally considered advantageous where two or more people desire 
to pool their capital or resources, to engage in business, that the business 
be carried on within a corporate structure rather than a partnership, when 
this can be done without too great a penalty from the standpoint of Federal 
income taxes. 

Some of the advantages of corporate structure over partnership are as 
follows: 


1. A corporation generally has compulsory continuance, and can only 
be dissolved by following the Statutory procedure, while a partnership is 
for an agreed term, and death of any one of the partners immediately dissolves 
the business, and if any one of the partners becomes dissatisfied, he can 
generally cause the dissolution of the partnership. Likewise, if any of the 
partners cannot easily be controlled with reference to creating obligations, 
then the only remedy available in a partnership is for dissolution of the 
partnership, with the resulting loss to the business. 

In the corporate structure even though one of the interested parties 
becomes uncontrollable or disgruntled, this situation can generally be handled 
by the Board of Directors restricting the activities of the disgruntled member, 
without any change in the business or activities of the company. 


2. The greatest advantage of corporate structure is probably found in 
the limitation of liability. The liabilities of a stockholder in a corporation are 
limited to the investment originally made, or to any additional capital contti- 
butions that he may make. If the venture goes wrong, the stockholders are not 
liable for the debts and obligations of the corporation, or any of the members 
thereof, except to the extent of losing his investment in the corporation. 

In the case of a partnership liabilities are unlimited. 


3. In the case of a corporation, it has a separate entity and in connection 
with its business dealings, it can sue and be sued without the individual 
stockholders being subject to suit. 

In the case of a partnership, each of the partners can be sued individually. 

4. A corporation likewise has greater ease in enlisting capital by sale of 
stock or bonds and investors are attracted by earnings and management for an 
assured investment without hazarding disruption of the business by quarrels 
among the partners, or the death of one of them. 


There perhaps are other advantages of doing business under a corporate 
structure rather than by partnership arrangement, but the above are the 
primary advantages and are sufficient to warrant a lawyer in advising his client 
to incorporate his business, particularly if there is more than one person inter- 
ested in the venture, or in event he is investing capital in a new business venture 
wherein others are likewise pooling their capital, and the success thereof is 
not yet assured. 
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The tax savings accomplished by doing business in a corporate structure 
can best be explained by an example. Taking an investment of $300,000 
where the net income before salaries to owners, and Federal income taxes 
amount to $60,000. In the case of a corporation we will assume that the 
aggregate compensation (salaries) to owners is $30,000, to be equally divided 
among them. If dividends are paid, the assumed dividend will be $15,000. 
Each of the parties used in the example will be assumed to be married, no 
dependents, and with no other income. 


If organized as a corporation 
'o 


If organized as a 
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paid partnership 
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14,858 11,528.25 9,709 7,685.50 6,070.50 5,168 
Grand total 23,258 19,928.25 18,109 16,085.50 14,470.50 13,568 23,351 18,425.25 15,371 


It will be noted from the example set forth above, that even though 
dividends are paid to the stockholders, that there is still a slight tax advantage 
to the investors in doing business as a corporation rather than as a partnership, 
where there are only two equal stockholders. 


Before a decision is made, however, to incorporate a going business, either 
individual or partnership, the owners first should give consideration to the 
question of whether any gain or loss will be recognized upon such a transaction, 
and what the basis of the assets will be to the corporation. 

Incorporation of a partnership may be accomplished by the distribution 
of the partnership assets in kind to the individual partners, who in turn transfer 
them to the corporation for stock of the latter. Or the partnership may transfer 
the assets to the corporation for its stock and then distribute the stock to 
the partners in dissolution of the partnership. Under either method, there is no 
gain or loss to the partnership or to the partners individually upon distribution 
to them of the partnership assets. This is in accordance with Sec. 29.113 (a) 
(13)-2 of Reg. 111, which states: “If the partnership distributes its assets in 
kind and not in cash, the partner realizes no gain or loss until he disposes of 
the property received in liquidation.” If the partnership distributes cash and 
property in liquidation, the Commissioner has followed the rule of reducing 
the basis of the partnership interest by the amount of cash received, and allo- 
cating the remainder of the basis to the property received in liquidation. If 
the cash received exceeds the entire basis of the partnership interest, the excess 
is taxable. Otherwise, the gain or loss awaits the disposition of the property. 

The Revenue Code, Sec. 112 (b) (5) provides that no gain or loss is 
recognized if property is transferred to a corporation by one or more persons 
(the word person includes a partnership) solely in exchange for stock or 
securities in the corporation, and immediately after the exchange such person 
Or persons are in control of the corporation. If the exchange is by two or 
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more persons, this provision is applicable only if the amount of stock or 
securities received by each is substantially in proportion to his interest in the 
property before the exchange. 

The first requirement in Sec. 112 (b) (5) is that in order for no gain 
or loss to be recognized upon transfer of partnership property for its stock, 
the transferors must be in control of the corporation immediately after the 
transfer. For this purpose, “control” is especially defined as the ownership of 
stock possessing at least 80% of the total combined voting power of all 
classes of stock entitled to vote and at least 80% of the total number of 
shares of all other classes of stock of the corporation. 

If a new corporation is formed to take over the assets of the partnership 
and no additional capital is paid in, and the corporation issues its stock 
for the assets as its first capital transaction, there need be no concern about 
the “control” provision being satisfied if the stock is issued to the partners 
in the same proportion as their prior interest in the partnership assets. It is not 
necessary that the corporation issue all its authorized stock for the assets. It 
may, later, in separate transactions, sell all the stock it wishes to outsiders. 
But if it sells outside stock first and then acquires the partnership assets for 
stock, there may be difficulty in coming under the “control” provisions. In 
this connection, it has been held that the requirements of Sec. 112 (b) (5) 
are met where the transferor was in control at the time of the first meeting of 
the board of directors who informally approved the transfer, although when 
the transfer was later formally ratified by the corporation, the transferor was 
no longer in control on account of outside sales of stock in the interim. 

Care should be taken in the organization of a corporation to take over 
partnership assets, or assets of individuals in the assumption of liabilities of 
the transferors, or either of them. It is generally conceded that if the corpora- 
tion not only issues stock for assets transferred, but also assumes liabilities of 
the transferor or acquires property from the transferor subject to liabilities, 
this does not make taxable an otherwise nontaxable transfer. Such an assump- 
tion of liabilities is not considered money or other property for the purposes 
of Sec. 112 (b) (5) and Sec. 112 (c). An exception to this rule is where the 
assumption or acquisition was not for a bona fide business purpose, or where 
the principal purpose is the avoidance of Federal income tax. 

Where an assumption of liabilities is not to be regarded as “‘other property 
or money” under the above rule, the liabilities so assumed are, for the purpose 
of determining whether the stock or securities received by the transferors 
are substantially proportionate to their interests in the properties transferred, 
to be treated as if additional stock or securities of the corporation of a value 
equal to the amount of the liabilities were received by the transferor whose 
liabilities were assumed. 

For example, A and B, individuals, each own business property with a 
fair market value of $100,000. There is a purchase money mortgage of 
$25,000 on A’s property. B’s is unencumbered. Both transfer their properties 
to a newly organized corporation which issues to A stock worth $75,000 and 
to B stock worth $100,000. Nevertheless, for the purpose of determining 
whether the transferors received stock or securities substantially in proportion 
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to their interests in the properties transferred, A is deemed to have received, 
in addition to the $75,000 of stock he actually received, stock in the amount 
of $25,000, representing the amount of the mortgage outstanding on the 
property he transferred. Therefore, for that purpose only, each is regarded as 
having received $100,000 of stock, and since each transferred property worth 
$100,000, his interest in the corporation is proportionate to this interest in the 
property transferred. ‘% 

In order to emphasize the fact that care must be taken in connection with 
the organization of a corporation to take over assets of partners, I will set 
forth an example wherein the assumption of debts of the partners would make 
the transaction taxable. A and B, individuals, each own business property 
with a fair market value of $250,000 each. A has an income tax liability of 
$49,000 and B has an income tax liability of $51,000, and these income tax 
liabilities are both assumed by the new corporation after the partnership 
has been dissolved and liquidated in kind. If the new corporation issues 
$250,000 of par value of stock to each partner, the transaction would not come 
within the scope of Sec. 112 (b) (5) because, under the terms of Section 
29.112 (b) (5)-2 of Reg. 111, A is regarded as having received $299,000 in 
stock ($250,000 plus $49,000) and B $301,000 ($250,000 plus $51,000), 
and since they had an equal interest in the partnership assets, the relative 
proportions have changed. To keep the interests equal, the corporation would 
have to issue $251,000 par value to A and $249,000 par value to B. 

It appears to be an open question as to what the situation would be with 
reference to the recognition of gain or loss in the transfer of the assets of a 
partnership to a corporation in exchange for the capital stock thereof, if the 
liabilities of the partners assumed by the corporation were contingent liabilities, 
and not definitely ascertainable at the time of the incorporation. Consequently, 
it is necessary for us to use caution in organizing a corporation to take over 
the assets, and having the new corporation assume the liabilities of the partner- 
ship, or of the respective partners. 

Within the time permitted I have attempted to briefly show that at the 
present time and under the 1945 Revenue Act, there is some tax advantage 
in doing business in a corporate structure. I will now call attention to some 
of the matters that must be considered when changing from a partnership 
method of doing business to a corporate structure. 

It is impossible in the period allotted to go into all of the various tax 
features involved in these transactions, but before closing I desire to call 
attention to some of the pitfalls that must be watched when deciding to 
incorporate the assets of a partnership, and these are briefly as follows: 


1. Care should be taken that a personal holding company is not created. 


I will not at this place attempt to go into the definitions of what 
constitutes a personal holding company, except to state that a partnership 
which is merely a family investment company should not incorporate. (See 
appendix attached. ) 


2. Section 102 surtax on corporations improperly accumulating surplus 
must also be studied by partnerships contemplating incorporation. 





204 The JOURNAL 


Under this section of the Revenue Act, a corporation should not accumu- 
late its earnings or profits beyond the reasonable needs of the business. 
Reasonable needs of the business generally include among other things the 
retention of working capital needed in the business, necessary plant additions, 
and sinking fund credits for bond retirements. 


3. Consideration should likewise be given in the setting up of a corpora- 
tion to the fixing of salaries in that the persons to whom salaries are paid 
should actually be performing services on behalf of the company, and the 
salaries must be reasonable for the services performed. Otherwise, they are 
not deductible expense items of the corporation. 


4. In organizing a corporation, particularly to engage in a new business 
venture where a promoter is involved, and he contemplates taking stock for 
his promotion services considerable thought and care should be given to the 
manner of working this out. In many instances it will perhaps be tax suicide 
for the promoter to take stock for his services as it may be taxable as income 
to the promoter as soon as he receives delivery of the stock. Particularly is 
this possible in view of the decision of the Supreme Court of the United 
States in the case of Commissioner of Internal Revenue v. John H. Smith, 
89 Law Ed. 569, and decision on rehearing in the same case 89 Law Ed. 892, 
wherein the court held that an employee of a corporation who was granted 
an option to purchase stock at a price not in excess of its market value 
sustained a taxable profit when he exercised the option to purchase the stock, 
measured by the difference between the option price and the value of the 
stock at the time he exercised the option, on the basis that it constituted 
income derived from compensation for personal services. 


In conclusion let me state that the subject assigned for this paper is 
exceedingly broad in its scope, and the time allotted has not permitted of an 
exhaustive paper on the income tax features of corporations. I have merely 
tried to touch the high spots and merely call attention to some of the 
considerations that should now be given by the attorney in advising his client 
how he should continue the operations of his business, or how he should 
operate a new business venture. Each case will perhaps present its own specific 
problems. In the time allotted for this paper I have primarily tried to acquaint 
the members of the Bar with the fact that business can again be operated 
under the corporate structure, with possible tax savings in this respect. 


APPENDIX 
I, SCHEDULE OF FEDERAL INCOME TAXES FOR INDIVIDUALS FOR THE 
YEAR 1946 
1. Normal tax on individuals. 
3% of the amount of the net income in excess of the credits against net income, 
and then reduce such tentative normal tax by 5% thereof. 
. Surtax on individuals. 


In addition to the normal income tax, there shall be levied and assessed surtax on 
individuals determined by computing a tentative tax under the following table, 
and reducing such tentative tax by 5% thereof: 
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If the surtax net income is: The tentative surtax shall be: 
Not over $2,000 17% of the surtax net income. 


Over $ 2,000 but not over $ 4,000 340 plus 19% of excess over $ 2,000 
Over $ 4,000 but not over $ 6,000. 720 plus 23% of excess over $ 4,000 
Over $ 6,000 but not 1,180 plus 27% of excess over $ 6,000 
Over $ 8,000 but not 1,720 plus 31% of excess over $ 8,000 
Over $ 10,000 but not 2,340 plus 35% of excess over $ 10,000 
Over $ 12,000 but not 3,040 plus 40% of excess over $ 12,000 
Over $ 14,000 but not 3,840 plus 44% of excess over $ 14,000 
Over $ 16,000 but not 4,720 plus 47% of excess over $ 16,000 
Over $ 18,000 but not 5,660 plus 50% of excess over $ 18,000 
Over $ 20,000 but not 6,660 plus 53% of excess over $ 20,000 
Over $ 22,000 but not 7,720 plus 56% of excess over $ 22,000 
Over $ 26,000 but not $ 9,960 plus 59% of excess over $ 26,000 
Over $ 32,000 but not $ 13,500 plus 62% of excess over $ 32,000 
Over $ 38,000 but not $ 17,220 plus 66% of excess over $ 38,000 
Over $ 44,000 but not $ 21,180 plus 69% of excess over $ 44,000 
Over $ 50,000 but not $ 25,320 plus 72% of excess over $ 50,000 
Over $ 60,000 but not $ 32,520 plus 75% of excess over $ 60,000 
Over $ 70,000 but not $ 40,020 plus 78% of excess over $ 70,000 
Over $ 80,000 but not over $ 90,000. $ 47,820 plus 81% of excess over $ 80,000 
Over $ 90,000 but not over $100,000 $ 55,920 plus 84% of excess over $ 90,000 
Over $100,000 but not over $150,000. $ 64,320 plus 86% of excess over $100,000 
Over $150,000 but not over $200,000 $107,320 plus 87% of excess over $150,000 
Over $200,000 $150,820 plus 88% of excess over $200,000 


. The tax imposed, however, shall not exceed in the aggregate 8514% of the net 
income of the taxpayer. 








Il. NORMAL TAX AND SURTAX ON CORPORATIONS FOR THE YEAR 1946 


Normal tax 
Normal-tax 
net income Rates 
Up to $5,000 15% 
$ 5,000 — $20,000 $ 750 plus 17% of excess over $ 5,000 
20,000 — 25,000 3,300 plus 19% of excess over 20,000 
25,000 — 50,000 4,250 plus 31% of excess over 25,000 
Over $50,000 24% of entire amount 
Surtax 
Surtax 
net income Rates 
Up to $25,000 6% 
$25,000 — $50,000 $1,500 plus 22% of excess over $25,000 
Over $50,000 14% of entire amount 


lil. ELEMENTS OF A PERSONAL HOLDING COMPANY 


1. The first requirement of a personal holding company is: 
“The stock ownership requirement is —- of 50% in value of the out- 
standing stock by or for not more than five individuals. And for this purpose, 
stock owned by a corporation, partnership, estate or trust is considered to be 
owned by its shareholders, partners, or beneficiaries; and stock owned by one’s 
family or one’s partner (but not former partner) is considered as owned 
by himself.” 
2. The second requirement for personal holding company classification is that at 
least 80% of its gross income is from one or more of the following sources: 
(a) Dividends, interest, royalties (other than mineral, oil or gas royalties), 
annuities ; 
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(b) Sales or exchanges of stocks or securities (unless the corporation is 4 
regular securities dealer) ; 

(c) Futures commodities transactions other than hedging necessary to con- 
duct of business in handling that commodity ; 

(d) Income from estates and trusts, including gain from disposition of an 
interest in an estate or trust; 

(e) Income from personal service contracts relating to the services of some 
particular person or some individual to be designated by a person other 
than the corporation, and income from sale of such a contract, but only 
if the person who is to perform the contract owns at least 25% of the 
stock of the corporation ; 

(f) Income from compensation for use coy by stockholders owning 
25% or more of the corporation’s stock ; 

(g) Rents, unless they constitute more than half the gross income. This 
includes interest on the price paid for real estate to a corporation real 
estate dealer; 

(h) Mineral, oil or gas royalties, unless (1) they constitute more than half 
the gross income, and (2) the Sec. 23 (a) business deductions consti- 
tute 15% or more of the gross income. 

The following classes of taxpayers are never treated as personal holding companies: 

(a) Corporations exempt from the income tax; 

(b) Banks, surety companies, life insurance companies ; 

(c) Small loan companies; 

(d) Loan and investment companies if substantial loans (more than $5,000) 
are not made to persons owning 10% or more of the stock. 
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COMMENTS ON “TAX SAVINGS 
IN CORPORATE STRUCTURE’’* 


By RAYMOND F. RICE 
of the Lawrence, Kansas, Bar 


We have heard a most excellent presentation of a very live subject. 
Little has been left for those who are to follow. However, one question 
suggests itself. What field, if any, will remain for the partnership in the 
light of the trend toward the incorporation of business enterprises envisioned 
by Mr. Morris? 

This trend is doubly significant in view of the previous decline of the 
corporation. The extent of that decline may be accurately measured by the 
decrease in the number of corporate income tax returns, since every corpora- 
tion organized for profit — whether it has taxable income or not — must file 
a federal return. In 1936 the number of corporation returns reached the peak 
figure of 533,831. The decline which commenced in the following year has, 
according to a recent report of the Commissioner of Internal Revenue, reduced 
to 479,677 the number of corporate tax returns, a decrease of more than 10%. 

The extent to which excessive corporate taxes are responsible for this 
decrease is illustrated in the brief life history of a single small company. 
Some six years ago there was launched in Kansas City a new manufacturing 
corporation. To provide needed funds in addition to the modest paid-in 
capital of $25,000 contributed by the organizers, preferred shares carrying a 
bonus in common stock were sold to the public. The success of the venture 
soon made possible the redemption of the entire issue of preferred stock. 
War orders boosted the corporate earnings into the higher brackets and 
federal taxes began to absorb the lion’s share of the profits. Meanwhile, the 
organizers, with a view to regaining complete control, had commenced quietly 
to buy in the stock held by outsiders, at prices as low as $1.50 per share. 
With less than 100 such shares remaining, the owners, sensing the nuisance 
value of their holdings, rejected all offers. Finally, upon the stock which 
had come to them as a gift, the holders set a price of $80 per share. 
Exorbitant as this figure appeared, it was in fact a bargain price for the 
insiders, since the control of all the outstanding stock enabled them to effect 
an annual savings of thousands of dollars in corporate and individual income 
taxes. This was accomplished by the simple expedient of dissolving the 
corporation and continuing the business as a partnership. 

As pointed out by Mr. Morris, some of the oppressive corporate levies 
previously in effect have been repealed and others materially reduced by the 
Revenue Act of 1945. This action, coupled with the unquestioned advantages 
of the corporation over any other type of business organization, will doubtless 
result in a greatly increased use of the corporate vehicle. 

However, by taxing corporation profits both before and after distribution, 
our federal income tax laws still seriously discriminate against the carrying 
on of business under the corporate form. Earnings representing a return on 


* Part of the Legal Institute Sectional Discussions during the 64th Annual Session of th 
Kansas Bar Association at Wichita, May 24-25, 1946. —_ ” 
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capital supplied by the stockholder are first subjected to a staggering federal 
income tax, after which any dividends distributed from the remaining profits 
are again taxed as individual income. 

Levies upon corporate earnings prior to distribution, although paid 
by corporation check, are, in effect, an assessment against the individual share- 
holders. Being hidden, they constitute a peculiarly vicious form of double 
_ taxation. 

The injustice of such a duplication of taxes has been generally recognized 
by the states which levy an income tax. Thus, in Kansas, dividends representing 
earnings which have previously borne a corporate income tax are relieved 
from the payment of the individual tax. Similarly, under the earlier federal 
revenue acts dividends received from corporations were deductible from the 
gross income of the stockholder in the computation of his normal income 
tax. However, this provision was repealed in 1936, and since then the federal 
government has been blind to the obvious fact that a substantial part of 
the income of many individual tax payers represents dividends from corporate 
profits which have already been heavily taxed. 

The effect of such double taxation must be taken into account in assessing 
the advisability of shifting from partnership to corporate operation. Its 
impact will vary with the amount of present or prospective profits and the 
number of participants therein. In extreme cases the apparent advantages of 
the 38% corporate tax ceiling may wholly disappear. 

If, for this or any other reason, a partnership operation is indicated, 
there is still a choice to be made. Two types of partnership are available — 
the one an inheritance from the common law and the other a creature of 
statute. The first type calls for no comment, but the second has been so 
sparingly used in Kansas that it is almost a stranger to the courts and to the 
profession as well. 

The limited partnership, while having its origin in a statute enacted 
almost eighty years ago, has received mention in the Kansas Reports in only 
a scant half dozen cases, and in most of these the reference was only incidental. 
Yet such partnerships are by no means uncommon in the modern business 
world. For example, a New York Stock Exchange rule prohibiting the 
ownership of seats by corporations has caused most brokers trading on that 
Exchange to operate as limited partnerships. A uniform Limited Partnership 
Act was recommended in 1916 by the Commission on Uniform State Laws and 
has since been adopted in a number of jurisdictions. 

Historically the limited partnership can be traced to the French Code. 
In the earliest Kansas case construing our own statute (Spalding v. Black, 22 
Kan. 55), Justice Brewer observed that “like those of most all the states 
of the Union,” it had been “copied substantially from the French Code of 
Commerce established in France by ordinance in 1673.” Its purpose, the 
distinguished jurist continued, “was to induce capitalists to engage in mercan- 
tile business, by securing to them a limited liability, and relieving them from 
the peril attending all partnerships by the common law, of losing not only 
all specially invested in the business, but also their entire property.” 

This end was accomplished by making provision for a special class of 
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partner, with no power of control over the business, whose liability was 
limited to the amount of his contribution of capital. “Protection to the public,” 
said Justice Brewer, “was sought in two ways — by public advertisement and 
record, and by excluding the special partner from all apparent connection 
with the business of the partnership. In this way no one would be misled 
by appearances, and he who sought actual knowledge would find it in the 
public records and press.” 

In the Kansas case just cited, the salient provisions of our own limited 
partnership statute were thus summarized: 

“Such a partnership may consist of one or more persons who shall be 
responsible for all debts of the partnership, who are called ‘general partners,’ 
and of one or more persons who shall contribute a specific amount of capital, 
and shall not be liable for debts beyond the amount contributed, who shall 
be called ‘special partners.’ The general partners only shall be authorized 
to transact business, to sign for the partnership and to bind the same. The 
business shall be carried on in the name of the general partners only, without 
any words of addition. A special partner shall not transact any business on 
account of the partnership, nor be employed for that purpose as agent, 
attorney or otherwise. Actions respecting the business of such partnership 
may be prosecuted by and against the general partners only, in the same 
manner as if there were no special partners. In all cases not otherwise 
provided for in the act, the members of limited partnerships shall be subject to 
all the liabilities and entitled to all the rights of general partners.” 

The procedure for the formation of a limited partnership is simple. A 
certificate must be executed and acknowledged by all of the partners, stating 
the nature of the business (which may not include banking or insurance) ; 
and setting forth also the names of all general and special partners, the 
amount of capital contributed by each special partner and the term of the 
partnership. This certificate must be filed and recorded in the office of the 
county clerk. Contemporaneously there must be filed in the same office the 
affidavit of one or more of the general partners stating the amount of money 
or other property actually contributed by each of the special partners. The 
terms of the partnership, when recorded, must be published for four weeks 
in a newspaper of general circulation in the county. 

The tax status of the limited partnership now appears to be settled. 
The Treasury Department at one time (1916) ruled that the exemption of 
partnerships from the income taxes imposed upon corporations, joint stock 
companies and associations applied only to partnerships as known to the 
common law. This ruling was later modified and limited partnerships 
organized under statutes similar to our own were held exempt from corporate 
taxes. It should be noted, however, that in some jurisdictions the limited 
partnership act permits the free transferability of partnership shares, the 
bringing of suits in the partnership name and the limiting of the liability of 
general as well as special partners. Such organizations are held by the 
Treasury Department to possess so many of the attributes of a corporation 
that they are taxed as such. 

But assuming the existence of a true limited partnership, as contemplated 
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by our statute, apparently all that is required, so far as the Federal income 
tax is concerned, is the filing of the usual Partnership Information Return, 
allocating to the several partners the amounts to which they are respectively 
entitled. Such profits will not be subject to double taxation, as in the case of 
corporate earnings, but will be reflected in the individual return of each of 
the partners and taxed but once. 

By way of illustration, it is suggested that, where the impact of corporate 
taxes is too great, consideration might be given to the use of the limited 
partnership in cases such as the following: 

1. The one-time active partner who wishes to disassociate himself from 
the management of his old firm, but to continue to share in its profits with 
a minimum of risk. 

2. Members of a family who desire to assist another member in launch- 
ing a business of his own, but who cannot risk the loss of anything more 
than their original contribution. 

3. Investors who are willing to assist in financing the expansion of a 
small and growing business, but who demand the same immunity from 
liability for the firm’s obligations which they would have in subscribing to 
stock of a corporation. 

Similar instances might be multiplied if further proof be required that 
there remains a field within which the limited partnership can function 
successfully and economically. That field doubtless is exceedingly small in 


comparison with the almost unlimited expanse which spreads before the 
corporation, but possibly we can find in it for an occasional client a soil in 
which his own particular and peculiar enterprise may take root and flourish. 





COMMENTS ON TAX SAVINGS 


COMMENTS ON “TAX SAVINGS 
IN CORPORATE STRUCTURE’’* 


By PAUL WarD 
of the Hays, Kansas, Bar 


Mr. Morris has very ably presented to this group the pros and cons of 
corporate structure as against operations under a partnership. Briefly I would 
like to add a few words to some phases of his discussion. 

In my discussion to you I would like to have my remarks considered for 
the average small business, one with a small amount of cash and one that 
quite often has a problem of additional capital to be placed in the corporate 
structure. Without intending to repeat, but only for the purpose of emphasis, 
the past few years have resulted in so many unfortunate financial experiences 
for corporations (especially small corporations organized before federal 
taxes were prohibited) (and particularly those corporations newly organized 
without an average earning space to fall back on during the recent excess 
profits tax) that regardless of the dangers of partnership liability and 
partnership limitations after death, I have leaned toward the partnership 
structure wherever possible. However, this trend, as indicated by Mr. Morris, 
may have been slowed up with the new revenue act and with some ray of 
hope in the distant future for elimination of double taxation, considerable 
thought, in my opinion, can now be given to which type of structure is 
suitable for a new or existing business. 

Much discussion has already taken place here today relative to forming 
a corporate structure where a partnership already exists, but quite often the 
reverse problem comes up with this rather common question, “What can we 
do to dissolve our corporation and form a partnership?” Too many times in 
the past with our high taxes this has been impossible of achievement because, 
in many instances, most of the profits of the small companies had been plowed 
back into capital structure during a period of business growth and the result- 
ing capital gain has been prohibitive where the members wished to carry on 
the business as a partnership and did not have sufficient funds to pay the 
gains tax necessary at the time of dissolution. 

The trend toward family partnerships has been accelerated during the 
past few years but the recent Supreme Court decisions in which many of 
these partnerships consisting of man and wife with the wife furnishing capital, 
quite often given only recently by the husband, and also the wife performing 
only nominal services, has resulted in adverse decisions which will undoubtedly 
slow up this trend of family partnership. There has also been some tendency 
on the part of partnerships to carry on with certain corporate structure limita- 
tions — such as attempting to limit financial responsibility of some of the part- 
ners— which limitations have in turn resulted in the Internal Revenue 
attempting to set up a corporate basis of taxation. 

The question of salaries as mentioned by Mr. Morris in setting up of a 
corporation should be carefully considered by the directors and officers of 


*Part of the al Institute Sectional Discussions during the 64th A 
Kansas Bar ie ae at Wichita, May 24-25, 1946. — iS Se oo Se 
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the corporation for the Internal Revenue department has consistently held 
that such salaries must be reasonable for the services performed. This point 
can not be too highly stressed, for in the past many such salaries have not 
been allowed as a deductible expense item of the corporation. 

The history of your smaller corporation in the past has often been that 
of one with a limited capital stock to begin business with where it has been 
necessary to plow back into the capital structure all dividends which normally 
might have been paid over a period of years, and in many cases adequate 
salaries have not been paid to the officers in order to build up the capital 
structure and continue the corporation as it should be. During recent times 
of unusual tax problems this has often resulted in an increase in the value of 
the stock to where any changes in the corporate structure have been impossible 
and a good many small corporations in the past few years have found their 
only way out to be the sale of property with a resulting capital gains tax. 

Of course the question of rules and regulations such as 


Social Security Taxes 

Unemployment Taxes 

Income Taxes 

State Sales Taxes 

Withholding Taxes 

Compensating Tax Reports 
various regulations of various boards and bureaus are present in either the 
corporate or the partnership setup. But again I would like to put in a word 
for the small business man as regards many of the above problems that he 
has to deal with and the resultant confusion. Nowadays it appears to be 
necessary to not only have someone to get all the various reports to their 
proper locations but also to have some one advised as to how this should be 
done. At this point I might suggest that the trend in corporation work and 
income tax work and various other regulatory body regulations has been quite 
often to accountants and that a lucrative field along this line can be built up 
by the legal profession who are interested in this type of work. It is not 
unusual to hear of those outside the legal profession advising on corporate 
matters and also drawing up corporate charters and so forth. This probably 
is more prevalent in our smaller towns but is a field which can furnish 
additional sources of revenue. 

It might be of interest to some of you at this time to note that the 
Chamber of Commerce tax plan recently adopted at the convention suggested 
continued carry-back of net operating losses, reduction of corporation tax to 
25% in a few years, immediate repeal of the tax on intercorporate dividends, 
flat 1214% tax on capital gains, a maximum individual tax rate of 50%, 
retention of revised excise taxes, surrender of estate and gift tax fields to 
the states and so forth. 

Another matter that may be given more consideration in the future as 
regarding tax savings to corporations is the question of depreciation. In the 
past it has been the policy of the government to insist on certain depreciation 
rates, which in many instances are not enough to cover replacements, and 
much discrimination has resulted. There is some hope for a change along 
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this line. I might add that in the formation of a new corporation where 
depreciation may be a major item, it is advisable to find out in a general way 
what percent of depreciation has been allowed in other similar fields, as 
many depreciation rates have been lowered in subsequent years after the 
formation of the corporation with resulting deficiency income tax adjustments. 

One other thought for the future— and that is why the separate tax 
on corporations which really results in double taxation, that is first a -tax 
on the corporation and then the tax to the individuals through the dividend 
way. Harold M. Groves, economics professor at Wisconsin, and who is 
highly regarded by tax experts recently stated that there is little rational basis 
for a separate tax on corporations. He adds, though, that it may be necessary 
to keep one for administrative as well as political reasons. His plan was to 
integrate corporation taxes with individual taxes so that the corporation tax 
be a withholding tax on distributed earnings, apply a low bracket personal 
rate to undistributed corporate earnings, and then tax capital gains at full 
rates and minimize loopholes. 

Undoubtedly there are those who would not agree with this plan — as 
is true of any other plan — when it comes to taxes. 
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SECTIONAL DISCUSSIONS 


In this issue, is included the remainder of the reports on the legal 
institute sectional discussions presented during the sixty-fourth annual meeting 
of the Kansas Bar Association at Wichita, May 24 and 25, 1946. The 1946 
program was planned primarily for the benefit of returning lawyer veterans 
of World War II. The attendance proved excellent and the results appear 
favorable. 

The 1946 meeting was well-planned and most successfully executed. At 
times, it appeared there was danger of time running out on the two-day 
action-packed agenda. There was in evidence the excellent work of the 
Association’s President, the Secretary, the Executive Council, the Sectional 
Committee Chairmen and the cooperation of many others, which kept the 
proceedings reasonably within the limited time allocations. In several instances, 
it appeared necessary to limit somewhat voluntarily the discussions on important 
subjects, although few, if any, were expressly denied the privilege of par- 
ticipating. 

A Friday-Saturday schedule may be too restrictive for the once a yeat 
meeting of the Bar Association of the State of Kansas. Certainly if the 
organization continues to grow and expand its activities, sufficient time should 
be allowed for the transaction of its official business and for the promotion 
of valuable sectional discussions. 

The 1947 convention plans are now under consideration by our Executive 
Council, the Program Committee and the Committee on Sections. These 
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committees are now authorized to set up programs for the sixty-fifth annual 
session of the Association in Topeka on May 22, 23 and 24, 1947. If deemed 
advisable, the initial program may be scheduled for Thursday afternoon, 
May 22, 1947. F.C. 

OF FIRST IMPORTANCE 

To the lawyer who is absorbed in trying negligence cases or collecting 
claims or examining titles or looking after the ante- and post-mortem business 
of wealthy old ladies, the problems of international and comparative law 
that international organizations of lawyers would be expected to consider 
seem remote indeed. 

Remote, too, from the average lawyer's range of everyday experience 
are those international misunderstandings and disputes that could be, but up to 
this point have not been, settled by resort to an independent and disinterested 
tribunal operating under the rule of law. 

But these international difficulties that seem so far away, so foreign to 
anything with which an American lawyer need concern himself, have a way of 
becoming immediate and pressing and fraught with a burden of needless 
tragedy and loss that all men must carry from that day forward. It is then that 
the lawyer begins to wonder why, oh why, these differences could not have 
been determined as we settle our personal differences, in a court of law, and 
what manner of law other peoples have and what, if any, international law 
there may be that affords us nothing better than the arbitrament of arms 
for the solution of international difficulties. 

No one would presume to assert, of course, that the interest of any one 
or small group of lawyers in international and comparative law could have 
relieved the world in the past, or will relieve it in the future, from the blood 
tax of war. But it can be said with the greatest assurance that if lawyers 
everywhere will give the problem even a fraction of the thought and devotion 
they lavish upon their client’s causes, the world will make a tremendous 
advance along the road to permanent peace. 

The creation of international understanding through a mutually sym- 
pathetic study by lawyers of the legal systems and political philosophies of 
different countries, the development and codification of international law, 
the establishment and support of tribunals in which that law may be interpreted 
and applied, and the building of a tradition of resort to law instead of force — 
in this lies civilization’s best, if not, indeed, its only hope, for survival. 

And all this means work for lawyer organizations that must have the 
hearty support of all lawyers in order to reach their shining but distant 
objectives. 

So let us hear no more about the purposes of the Inter-American or the 
newly organized International Bar Association being remote from the interests 
of the state or local Bar association. Those purposes are not remote; they 
are close and compelling, to each of us as our desire to save our sons from 
the agony of tomorrow’s battlefield, our cities from the oblivion that tomor- 
tow's engines of destruction may bring. We dare not neglect what may be 
for us as lawyers the final opportunity. — American Law and Lawyers, Vol. 8, 
No. 36, p. 4. (October 22, 1946.) 
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SUGGESTED CORRECTION FOR MEMBERSHIP ROLL 


The issue of the BAR JOURNAL for August, 1946, contains the list of members, 
My name (Clifford B. Kimberly) is listed on page 128 as a non-resident member. Asa 
matter of fact, I live at 6820 Tomahawk Road, Johnson County, Kansas, and have 
resided continuously in Johnson County over a period of about twelve years. Therefore, 
it seems to me that I should be listed as a member of Johnson County, Kansas, instead 
of non-resident and should be so shown on the Court Roll. 


PUBLICATION OF TITLE STANDARDS 


By L. H. RUPPENTHAL 
McPherson, Kansas 


As editor of the KANSAS BAR JOURNAL you could perform a real service to the 


Bar, and particularly those of us who have lately returned to the practice, by including 
in an early issue of the JOURNAL a compilation of all Title Standards which have been 
approved by the Bar Association and which are now extant. It would be helpful if they 
could be renumbered and rearranged as any compilation of laws would be. 

As it is now, none of us can be sure we have all the pamphlets issued from time 
to time, and citing the particular standard in point is difficult since there has been no 
uniformity of numbering. I thought I had all ap ey (having those from 1942 to 


date, I think) but discovered a reference to one dated 1941 the other day, which I 


don’t have. 

If the Title Standards are to be relied upon and used as they were intended to be 
used, they must be made generally available to Bench and Bar and I know of no finer 
or more efficient way than to include them in an issue of the JOURNAL. 

Suggest you take this up with Miss McGurnaghan, who is chairman of the com- 
mittee, to see if they won't cooperate with you and submit copy for the JOURNAL. 

Eprror’s Nore: Copy is being prepared for the inclusion of a compilation of the Title Stand- 
ards in the Kansas Judicial Council Bulletin, according to Miss Margaret McGurnaghan, Chairman, 
Committee on Standards for Title Opinions. — F. C. 
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CASE NOTES 


Discussion of Board of County Com- 
missioners vs. Alden ef al, 158 
Kansas 487, and Earlier Cases 


Do the District Courts of this state have 
authority and jurisdiction, in tax foreclo- 
sure proceedings under G. S. 1943 Supp. 
Chapter 79, Article 28, to refuse to con- 
firm, upon equitable principles, a tax fore- 
closure sale, when the sale and all proceed- 
ings leading to the sale, are found to have 
been regular and according to law? 

This question was presented in the recent 
case of The Board of County Commission- 
ers of Sherman County v. Alden et al, 158 
Kansas 487 (1944). It was not the first 
tuling on the question by that Court but 
new results were obtained. 

The facts of the case can be summarized 
as follows, page 488 of the decision: 


“Tract No. 105, covering certain lots 
in Goodland, Kan., and owned by Ern- 
est Roff, had been bid in by the county 
at delinquent tax sale. Having been 
unredeemed for more than three years 
subsequent to such sale, action was insti- 
tuted to foreclose the tax lien, personal 
service was had upon Roff and his wife 
and judgment for foreclosure of the tax 
lien in the sum of $364.70 and costs 
amounting to $15.30 was duly entered 
on June 8, 1942. Order of sale was 
duly issued and on August 31, 1942, the 
tract was sold at public auction to G. N. 
Kysar for $55, the highest bid offered. 
Return on the order of sale was made 
by the sheriff on August 4 and filed on 
August 8, 1942. On August 10, 1942, 
Roff filed a motion asking that the sale 
be not confirmed.” 

Roff, in asking that the sale not be con- 
firmed, set up the following; quoting from 
page 488 of the decision: 


“ , .. that the said George E. Roff 
did not know or understand the manner 
in which said property was being sold. 
That he was told and understood, that 
the sale of the above property meant 
that the same was being sold subject to 
all indebtedness and that he would have 
no further liability; that later and after 
said sale he has learned that this is not 


true. He further alleged that this prop- 
erty was built by the petitioner at a cost 


of around $3,500 and the price for 
which it sold, and under the conditions 
which it was sold was far below its real 
value; and the facts are that the pur- 
chaser sold the property immediately for 
many times the price which was paid for 
the same. He offered to pay into Court 
the amount for which the tract was sold 
and to make such other | ng xy as are 
required by law in order for him to 
protect his interests in said property as 
the Court may require.” 

An intervenor, Glenn Townsend, sets up 
that he bought the tract from Kysar for a 
valuable consideration, received a deed, 
took possession, and asks that the sale be 
confirmed and a sheriff's deed issued to 
him. 

The trial Court on September 3, 1943, 
— findings of fact to the following 
effect: 


1. The proceedings through and includ- 
ing the notice of sale were legal and 
regular. 

2. The sale price was inadequate. 

3. Kysar (the purchaser) and Townsend 
(his assignee) took possession without 
apparent authority. 

4. Townsend (the assignee) went peace- 
fully into possession with the consent of 
the former owner, Roff. 


5. Roff did not fully understand the pro- 
ceedings against him and the effect of his 
surrender of ion. Acting on these 
findings the Court refused confirmation of 
the sale and ordered the Clerk to issue a 
new order of sale. 


Roff then does not seem to challenge the 
regularity of any part of the proceedings, 
alleges no fraud or misrepresentation but 
asks for equitable relief for the reason that 
he did not understand that the sale did not 
relieve him of his personal liability on an 
obligation secured by mortgage on the 
premises sold, and because the amount for 
which the property sold was, according to 
his contention, much less than the actual 
value of the property and the amount of 
the tax judgment. 

The case is decided by the Supreme 
Court as turning on the construction and 
intent of Section 79-2804, G. S. 1943 
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Supp., the pertinent portion of which sec- 
tion is now quoted: 

“The Sheriff shall make return to the 
Clerk, and the same shall as soon as 
practicable be examined by the Court 
and if found by the Court to be regular, 
it shall be confirmed and the sheriff 
ordered to forthwith execute to the pur- 
chasers at such sale a good and sufficient 
deed therefor.” 

(This is quoted from the current revi- 
sion of Chapter 79, Article 28, as in the 
1943 Supplement, but this particular pro- 
vision has not been altered since its enact- 
ment in 1901. No contention is made that 
the Courts’ authority with respect to con- 
firmation of sales has been modified in any 
of the recent revisions of Article 28.) 

Passing temporarily over the discussion, 
the decision in the case is found to be that 
the district court cannot invoke general 
equitable powers in disposing of the mat- 
ter of confirmation of tax foreclosure sales. 
If the sale is found to have been fairly 
held, without fraud, and the statute com- 
plied with, the Court has no power nor 
discretion to refuse confirmation. 

Some of the points involved in this deci- 
sion will be noted. 

Referring back to that part of the statute 
set out above it will be seen that it pro- 
vides that upon a finding by the Court that 
the return is “regular,” the Court “shall” 
confirm the sale. This seems to be a man- 
datory provision, excluding the exercise of 
discretion by the Court once a finding of 
regularity is made. However, it is urged 
that by virtue of its general equity powers 
the Court can look beyond formal regu- 
larity and refuse confirmation in a proper 
case upon equitable principles. 

For this position the case of Atchison 
County Commissioners v. Weight, 151 
Kansas 325 (1940) is relied upon and 
that case in turn was announced as being 
decided directly upon the authority of Isen- 
hart v. Powers, 135 Kansas 111 (1932). 

The Isenhart case was an appeal from 
Wyandotte County, in 1932, from an order 
of the District Court setting aside a sale, 
and confirmation of sale, in a delinquent 
tax foreclosure action. It seems that the 
proceedings were proper except for this 
point—that the County Attorney had 
promised a tax-delinquent owner that cer- 
tain lots would be withdrawn from the sale 
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list and that the owner would be allowed 
to redeem later, after the sale day and after 
the statutory redemption period had ex. 
pited. Through the County Attorney’s error 
or oversight this was not done and the 
property was sold; the tax judgment lien 
was $212.99; the sale price was $90.00. 
The Board of County Commissioners asked 
to have set aside the sale and confirmation 
of sale. The purchaser intervened, asserting 
that he was an innocent purchaser ; that his 
rights relate back to a previous term of 
Court when judgment authorizing and 
ordering the sale was entered; that under 
the statute redemption was allowed only 
up to the time of sale. The wording of 
the then applicable statute, 79-2803, pro- 
vided in part as follows: ‘— owner — 
may before the day of sale hereinafter pro- 
vided for pay to the clerk or sheriff — the 
amount of the lien —with interests — 
costs— and stay all further proceed- 
ings —.” 

The Supreme Court approved the action 
of the District Court. It was ruled that 
the purchaser was not an innocent pur- 
chaser and that caveat emptor applied ; that 
it was to the benefit of the county in this 
case that redemption be allowed after the 
statutory time since the county thus received 
$212.99 instead of a mere $90.00; that the 
District Court had discretion to respect the 
promise of the County Attorney ; that under 
the common law power of the Court to 
correct, revise or vacate judgments rendered 
during the term the action of the Court in 
setting aside the sale and confirmation was 
proper. 

Returning to the Wright case, 151 Kan- 
sas 325, we find this situation — tax fore- 
closure proceedings culminated in Septem- 
ber 1938 in judgment of approximately 
$40.00 against two lots, the home of one 
Nieman. A sale was regularly held in 
October 1938, the lots selling for $13.50. 
The sheriff's return was filed and the sale 
confirmed in October. 

Within the term proper motions were 
presented to set aside the confirmation and 
sale, to enjoin the issuance of a deed, and 
to allow Nieman to pay into Court the 
full amount of judgment, interest and 
costs, and showing to the Court that the 
property was the applicant’s home, and 
worth about $500.00. Within the term 
these applications were denied. 
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On appeal the Supreme Court ruled that 
notwithstanding the mandatory tone of that 
of Section 79-2804 previously quoted, 

the Court had a discretionary power to set 
aside such a sale and confirmation, citing 
the Isenhart case, and summarizing the 
matter as follows, page 327 of the decision: 


“The purpose of the statute in author- 
izing an action for the enforcement of 
the lien on real estate for delinquent 
taxes was to compel the payment of the 
taxes legally assessed. To that end the 
real estate is. directed to be sold, but 
under G. S. 1935, 79-2803, provision is 
made for redemption before the day of 
sale. Under section 79-2804 the sale is 
to be confirmed by the Court. Where 
the owner appears before the deed is 
delivered as in this case and offers to 
pay the amount of the judgment with 
interest, charges and costs, we think the 
money should be accepted and the sale 
and confirmation of sale be set aside. 
Here the appellant’s home worth 
$500.00 was sold for $13.50. As the 
judgment against the lots was for 
$38.96, the amount bid by the purchaser 
was about one-third of the amount of 


the judgment. The end and purpose of 
the law was to secure the payment of 
taxes, not to sell the man’s home. As 
appellant stood ready to pay the amount 
due with interest and costs, we think 
the Court erred in not setting aside the 
sale and the order of confirmation.” 


NOTE: (That the Isenhart case was 
greatly enlarged upon in the Wright case 
seems obvious. In the former there was 
the important element of mistake on the 
part of the County Attorney and reliance 
of the owner on the promise of the County 
Attorney. In the Wright case nothing 
more is indicated than that one whose 
home is sold on tax foreclosure at a price 
substantially below its true value and the 
tax lien against it may redeem at any time 
before the deed is issued by payment of 
the judgment, interest and costs.) 

Getting back again to the main case, 
Commissioners v. Alden, 158 Kansas 487, 
and the basic question whether the Court 
has authority, ;* virtue of its inherent 
powers and equity jurisdiction, to refuse 
confirmation of the sale, it seems quite 
clear that following the Wright case, 151 
Kansas 325, the Court did have such 
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power and its action in refusing confirma- 
tion could be sustained. The Supreme 
Court concedes this in the following 
statement: 


“On authority of the Wright case we 
think the trial court was justified in 
exercising power to refuse confirmation. 
But in view of the importance of the 
) agro and its far-reaching effect upon 

e tax foreclosure statutes we have 
re-examined the issue.” 


This re-examination brings out these 
comments and conclusions: (a) The 
Wright case did not sit squarely on the 
Isenhart case, as I have pointed out; (b) 
the difference between the power of the 
Court in confirming tax sales and in con- 
firming judicial sales generally is noted — 
according to 79-2804, above, a tax fore- 
closure sale shall be confirmed if the 
“return” is found to be “regular,” whereas 
in the civil code provisions relating to judi- 
cial sales generally, equitable power is 
expressly conferred on the Court in such 
matters by Section 60-3463, G. S. 1935, 
in the following language, “and the Court, 
if it finds the proceedings in conformity 
with law and equity shall confirm the 
same”; (c) this section of the civil code 
is held not applicable to tax foreclosure 
proceedings since it is a general statute 
and 79-2804 specifically relates to tax fore- 
closure cases; (d) different considerations 
appear in tax sales than in ordinary judi- 
cial sales — taxes are not debts in the ordi- 
nary sense — ordinary civil actions do not 
lie for the recovery of taxes — deficiency 
judgments cannot be taken by the county 
in tax foreclosure proceedings — and the 
—_ redemption statutes do not apply 
ollowing tax foreclosure sales; (e) the tax 
foreclosure statutes provide specific and 
complete remedies and there is neither 
occasion nor authority to resort to equity 
jurisdiction. 

The re-examination thus having appar- 
ently produced much that was not previ- 
ously known, the Court, lacking only 
Harvey, J., for unanimity, overrules the 
Wright case and announces that “general 
equity principles may not be invoked to 
refuse confirmation and invalidate a tax 
sale shown to have been fairly held with 
no element of fraud, and in every way 
regular under the statute.” 

The Court remarked the probable effect 
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of continuing the rule of the Wright case 
would be to discourage bidders at tax fore- 
closure sales with the inevitable result of 
decreased proceeds to the counties from 
such sales. The decision seems to be a very 
practical one and accords with the belief 
expressed by many lawyers following the 


revision and reactivation of the tax fore- 
closure statutes that the Court would prob- 
ably go about as far as possible in uphold. 
ing titles derived from tax foreclosure sales, 
for the reasons just mentioned. 


WILLIAM L. REES 
of the Topeka, Kansas, Bar 
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RECENT ADDITIONS TO THE STATE LIBRARY 


Burdick, Wm. L. The law of crime. 3 v. 
Matthew Bender & Co., 1946. 

California Codes and General Laws. (Deer- 
ing's). With 1945 pocket parts. 20 v. Ban- 
croft-Whitney Co. 

Commerce Clearing House, Inc. Labor law 
reporter. 6 v. 1945. (supplemented each 
week) 

Harrison, Gene. The nurse and the law. F. 
A. Davis Co., 1945. 

Hicks, Frederick C. William Howard Taft, 
Yale Professor of Law and new Haven 
citizen. Yale Univ. Press, 1945. 

Iowa Code of 1946. 3 v. State of Iowa, 1946. 

Kimbrough, R. T. and Glen, J. B. American 
law of veterans, Lawyers Co-op. Pub. Co., 
1946. 

Magill, Roswell. Taxable income. Rev. ed. 
Ronald Press, c. 1945. 

Minnesota Statutes, 1945. 2 v. State of Min- 
nesota, 1946. 

Minnesota Statutes Annotations, 2 v. State of 
Minnesota, 1946. 


Pan Wei-tung. The Chinese constitution: ¢ 
study of forty years of constitution making 
in China. Catholic Univ. of Am., 1946. 

Rhyne, Charles S. ed. Municipalities and the 
law in action. 1946 ed. National Institute 
of Mun. Law Officers, 1946. 

Schweinburg, Eric F. Law training in conti- 
nental Europe. Russell Sage Foundation, 
1945. 

Sheffel, Carl and McGarvah, Eleanor. Juris- 
prudence for nurses. 3d ed. Lakeside Pub. 
Co., c. 1945. 

Swisher, Carl B. The growth of constitutional 
power in the United States. Univ. of Chi. 
Press, c. 1946. 

Vanderbilt, Arthur T. Studying law. Selec- 
tions from the writings of Albert J. Bev- 
eridge, John Maxey Zane, Munroe Smith, 
Roscoe Pound, etc. Washington Sq. Pub. 
Corp. c. 1945. 

Wage and Hour Manual. 1946 supp. Bureau 
of National Affairs; 1946. 

(Books may be borrowed from the library for 
limited periods of time.) 
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FIRESIDE (HATS 


GROVER PIERPONT 
of the 18th Judicial District 


Conducted by 














Reverie 
For he had learned through patient years 
What every lawyer can, 
That Pelf and greed will change the aim 
Of the average, honest man. 
A. G. FARLEY 


* 
Election 
The delayed debacle hath come. Lawyers had 
a big part. Out of the mist the sun came up as 
usual in Kansas. It always does. The Democrat 
lawyer looks on dismayed. The slogan “Have 
you had enough” was a good one. Now it will 
be the Democrats turn, “Have you had enough 
in Kansas?” 
* 
Government 
Changes in national government are good. 
They help keep the balance, keep officials on 
their toes. But listen Republicans; What makes 
better government nationally also makes state 
government better. So why not keep on with the 
slogan and have a complete turn-over at home. 
Ohio is noted for its good government and 
the parties rotate frequently there. 
i bas 
Constitution 
Kansas lifted its constitution almost bodily 
from the Ohio constitution. Ohio has te- 
written its constitution at least twice since it 
supplied Kansas. Isn’t it about time Kansas 
quit driving the horse and buggy constitution 
and get an up to date automobile or airplane 
constitution? Instead of sticking an extra spoke 
in the wheels and asking the Supreme Court 
to stretch the iron tires, why not get a 
modern vehicle? What about it lawyers? 
Advertising ° 
So many have asked what I am doing I 
believe I ought to answer. Lawyer. Location 
7th floor Schweiter Building. Same floor started 


on 36 years ago. Practice— Probate, some 
divorce, a little real estate title work, with some 
law practice. Also a couple of hearings as 
Special Master by the kindness of the late 
Judge Helvering and Judge Mellott. Now don’t 
wear out the tile floor getting to the door but 
the welcome mat is always there. 


* 
Jefferson 
“When Washington directs the farmers when 
to sow and when to reap the people will want 
bread.” 
* 
Uniformity 
Would it not be well if the Probate Courts 
of the state could get together on proceedings 
in actions to determine descent and distribution? 
In one court the filing of copies in such an 
action costs one dollar; in another, the same 
copies $5.55; in another $4.60 et cetera. 


* 
What Say? 

Trenchant writing, quick thinking Lewis 
Oswald of Hutchinson and fine stock and fine 
boy fame, looked over the June Advance Sheets 
and thru his organ, The Free Press, lets this 
barb glisten in black print: “Be that as it may, 
Kansas Judges, and perhaps lawyers, too, should 
be honest enough to admit that when 75 per 
cent of the cases in any one month are reversed, 
something — either upstairs or downstairs — is 
unjudicial.” Which proves conclusively that 
Lewis reads the Advance Sheets to some extent. 
Not long ago there was a preacher in Wichita 
who always had a crowd of listeners wanting to 
know whom he was next going to attack from 
the pulpit. Likewise these reversals keep the 
attention of the lawyers on what might other- 
wise be dull reading. Of course it was not 
intended to infer that such had any thing to do 
with the Advance Sheets. Lewis also has a 
suggestion about how to select judges, well it 
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might be all right to have three selected by the 
Governor and Senate and six by the electorate, 
of course first increasing the number to nine. 
Oh well, progressives are always 20 years ahead. 
Look at Bryan. 
* 

Divorces 

Following up a small suggestion in the last 
chats. We once had a divorce proctor in Kansas. 
It didn’t work because either the proctor didn’t 
work or he wasn’t fitted for the job. The fol- 
lowing may be a record, it may be just an 
experiment or it may be an accident. It just 
so happens that the writer gave a little personal 
attention, more than expected of a lawyer, to 
the last six divorce cases filed by him. Today 
five couples have dismissed their cases and seem 
to be living happily together. The sixth seems 
beyond repair. Four of the reunited couples 
have small children. Is it possible that the 
lawyer might, if he had time, the courage and 
patience to try, reduce the divorce average in 
Kansas. Recently information came about a law- 
yer who practiced in northern Kansas, now dead 
and whose name has escaped, tried the same 
matter out some years ago with almost identical 
results. 
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Liquor 

Intoxicating of course. We have just finished 
a hectic campaign, with a former Governor and 
Secretary of War, carrying the torch. Well the 
writer has‘in his youth lived under local option, 
saloons two years, deserted store rooms two years, 
saloons two years; in a state where you pur. 
chased intoxicants in a grocery store; where 
you couldn’t get a drop legally; have seen the 
bootleggers, by various names, operating under 
all the above named systems. Whatever the 
system the people have a right to rule. So why 
not quiet the situation in Kansas, when that 
new constituation is written, by providing that 
the issue shall be. submitted to the voters each 
ten years? One thing is sure, and only one 
thing, the question will never be settled. 

* 

Quote 

“Better government is produced by change. 
Any group, long in power, becomes short in 
accomplishment.” Add to that: Put two employ- 
ees in a public job; then add two more; mathe- 
matically the amount of work should be doubled 
but it never, never turns out that way. 
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Country Style 


By R.S. BARNETT 
































Kenneth P. Rockhill has opened an 
office in Eureka. I haven’t met him yet but 
I did have a letter from him, and am look- 
ing forward to the visit. 

Bob Jones is back with Frank Eresch as 
Assistant City Attorney of Topeka. I saw 
both Frank and Bob a few days ago for 
the first time in three or four years. 

Bud Fenn just got opened up in Hutch- 
inson, got nicely started, when lo and 
behold, the Uncle recognized his ability 
as a staff officer and called him back to 
Washington to serve on the general staff. 
Congratulations, Bud. 

Jack Shuss is a candidate for County 
Attorney in Labette County. He is hoping 
to win in the primary. And he did. 

The new firm of Columbia, Markham 
and Smith are doing a good job of 
remodeling their office at Parsons. Looked 
to me like the whole interior of the upper 
floor over the bank had been gutted out, 
making new partitions. They didn’t know 
when they would get into the new office, 
but when they do, they will be uptown. 
Earl Bohannan and Jack Shuss are looking 
for new quarters, not to be out done by 
the other firm as far as swanky offices 
are concerned. 

John Miller opened an office in Chetopa, 
later moved up to Oswego, going in with 
Deming Investment Co. 

John Potucek of Wellington has 
announced for the nomination subject to 


the August primaries as that of Governor. 
The Hutchinson News gave John quite a 
write up in that he was running strictly 
on the Democratic ticket and not as a 
Castor-Woodring candidate, me _ thinks 
John took Clair Robb too seriously at the 
Wichita stag show. I saw the show from 
both in front and behind the scenes, and 
Clair wasn’t that good. 

Dean Burdick died June 12 at Lawrence 
after some 50 years as a teacher. Many 
of the Kansas Bar will remember very 
kindly Dean Burdick. 

Herb Stubbs is still confined to a hos- 
pital at Garden City, I understand he 
cannot be seen. His condition doesn’t 
seem to be improved any. 

Frank Rindom, District Judge from 
Liberal, suffered a slight stroke, but is 
now completely recovered and covering the 
beat again. 

Oscar Perkins of Elkhart thought some 
of getting in as a candidate in the event 
Frank Rindom did not announce again, 
but since Judge Rindom’s recovery Oscar 
has given up the idea of filing. I under- 
stand Langdom Morgan of Hugoton also 
had some aspirations along the same line 
but has since given it a 

Max Dice married about the middle of 
May, I didn’t see him at the Bar meeting, 
some one said he was honeymooning. 

In the Liberal Free Press, a local daily, 
appeared an article headed “Local Attorney 
receives highest honors bestowed by State 
Bar Association.” On investigation it 
developed that one of the Liberal boys had 
been asked to join the S.O.B.’s. I am sure 
the organization does not realize its 
strength, or know its position throughout 
the state. 

A fellow by the name of Shields has 
gone up to Dighton with Jim Mowery. I 
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don’t know, but it looks to me like Jim 
introduced the new boy to the office and 
then took out. 

Harley Thompson of Kinsley has 
bought the bank building on the main 
corner and moved his office into it. Looks 
like an ideal location, icularly since 
Harley has it redecorated throughout. 

Brick Callihan has a new in with 
him at Garden City, I met him but didn’t 
get his name. Brick will announce a new 
office arran, t and firm some time in 
September when Roland Tate gets back. 

John Buehler has gone back to Atchison 
after his release from the army. John 
retired as a — and says from here 
on it will be the office only. Good luck, 
John. 

Vern Laing and Lester Morris write 
me Volume 16 Am Jur is labeled “Death 
to Diplomatic Officers,” and also sug- 
gest in view of recent developments they 
agree heartily with the suggested title. 

Jim McDermott, the only son of the 
late George McDermott, was killed on Iwo 
Jima. Jim was on one of the early landings, 
going in as a Marine captain. I didn’t 

ow this until I saw Dick McDermott at 
Tulsa recently. 

Ray Pierson and Bill Buckles have 
formed a firm. Bill came home from the 
service and went in with Ray at Burling- 
ton. Ray didn’t say whether Bill was to 
practice law or run the fish camp, anyhow, 
they are together. 

Andy Plumm and Rolla Coleman have 
made the place on the highway called 
Mission in Johnson County conscious of 
lawyers, by doing a land office business 
there, all of which proves to me county 
seats are now always the proper place. 

Bill Irvin was a Kansas City visitor 
about the middle of May, coming up from 
Wichita. 

Bill Burns of Independence was a 
pointed City Attorney of that city pl 
Bill says it looks like a good client. 

Ross Borders has announced for Dis- 
trict Judge of Montgomery County, run- 
ning — Judge Holdren, who is up 
for reelection and since the primary Judge 
Holdren won out. 

Jim Allen of Chanute died the week 
after the Bar meeting, in a Kansas City 
hospital. Jim had been a regular attendant 
at the Bar meetings, in fact, had me 
reserve a room for him at the Lassen for 
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the meeting. To express a regret seems too 
small, Jim was a great guy. 

Dick Kirkpatrick of Wichita, died the 
Monday after the Bar meeting, he was 
in my room on Saturday and at the show 
Saturday night. His death, I know, will be 
a loss to the firm and a shock to his 
many friends. 

I should say something about the meet- 
ing at Wichita, but what to say, that has 
not already been said, is the problem. The 
Wichita Bar laid it on again in a fine 
and entertaining way. To all who contrib- 
uted goes the thanks and appreciation of 
the rest of the Bar. The meeting was 
better attended and had more sparkle than 
any I have known of, maybe the ladies 
added the zip, anyhow, by and large it 
was a success. 

I met a bunch of neophytes, some one 
or two in uniform, just getting out of the 
service, some just getting settled in new 
=. some looking for new locations. 

o all and sundry go my good wishes for 
a quick and active practice. To those 
undecided, may I extend an invitation to 
call on me if I can be of any help to them. 

Bob Miller of Pratt, who left George 
Barrett’s office to enter the service some 
three years ago, has come back with some 
sort of an ailment, the medicos seem to 
have trouble either to cure or diagnose 
correctly. I saw his wife and baby at 
Wichita with his mother Mrs. Louise 
Anderson, our Bar secretary. Here is hoping 
— you make a quick and speedy come 

ack. 

Wallace Carpenter and Glenn Crossan 
have organized a firm in Independence, 
practicing in a new office location and with 
new equipment, the boys should go to 
town. 

Charles F. McClintock is in with Lester 
Wilkinson and Earl Moore at Wichita. 
Incidently, Lester is our new Library 
Board Chairman, having his office next to 
the library makes it handy to keep uP 
with and handy for me to keep up wi 
him. 

Wm. F. Ferguson, Jr. is planning on 
opening an office at Wellington. I didn’t 
get to meet him, but heard of him from 
some of the other members of the Bar. 

Garfield Richard is opening an office at 
Hutchinson. He is just getting started 
after some four years in the service. 

Newlin Reynolds has gone in with the 





HASH 


Davis White office at Hutchinson. Gene 
White has resigned his job at City Attor- 
ney of Hutchinson, Al Teed has taken 
over. I saw Al for a few minutes about 
the middle of June, he had his hands full 
with a flood control project of some sort 
that has attracted attention around the 
country. 

Jim Rexroad is back with Herb Ramsey 
at Hutchinson. Herb was over in Illinois 
on some business. Roy Davis was in 
Topeka, Don Martindell was out of town 
too. 
Wes Brown of Hutchinson told me 
Bill Carey would be back with the firm 
on July 1st. 

Hall, Fontron and Holmes have moved 
to their new office in the First National 
Bank Bldg., at Hutchinson. 

Jake Liberman is back at Caney again 
after several years with the Uncle. Jake 
says it is nice to be home. 

Judge Vince Bowersock is not a candi- 
date to succeed himself, he is retiring and 
opening an office at Columbus. Jerry Har- 
mon and Joe Henbest are the two candi- 
dates. Paul Armstrong goes in as County 
Attorney, he has no opposition on the 
other ticket. 

Don Elleman told me Paul had quit 
a at Bartlesville and gone to Los 
Angeles with Shell. Don seemed well 
pleased with the advance and promotion 
given Paul. 

I saw Jay Scovel at Parsons, he was over 
there on business. Jay told me about the 
Executive Council Meeting at Topeka on 
June the 14th, this came after the Bar 
meeting. The recapitulation showed the 
largest Bar membership, the largest attend- 
ance at any annual meeting in the history 
of the organization. 

Glenn Jones says being Judge Pro Tem 
is not very good, it interfers with his law 
business. Judge Goodrich has been con- 
fined to a hospital in Kansas City for a 
period of four months, seems the leg has 
given him trouble. He is now well on the 
toad to recovery and expects to be home 
about the middle of July. I saw Jack in 
Parsons recently, he gave me the news. 

Duke Meyers, Phil Gault, Herb Mar- 
shall and Doral Hawks have all gotten 
together in a firm with office in the New 
England Bldg., at Topeka. Duke says the 
business is as big as the firm. 

Art Clausen is back with Harry Colmery 
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in Topeka. Art did a turn in the Navy. 

John Boyer and Paul Donaldson have 
opened an office under a partnership in 
the Union National Bank at Wichita. John 
and Paul are a couple of good, hard 
working boys, and should do well. 

Mrs. Buzick, wife of Judge A. R. 
Buzick, died at Kansas City, Kans., May 
30. Our sympathy goes to Judge Buzick 
and Phil as well. Phil is with Clayt Kline, 
Frank Cosgrove, Bal Jeffery and Bob Rus- 
sell at Topeka. 

Judge LeRoy Hand of Leavenworth died 
recently, he was Judge of the City Court. 
Andy Schoeppel appointed Ed Holman to 
succeed. Ed just got back from the service. 

Hub Else has gone back to Washington 
as secretary to Senator Clyde Reed. I 
haven't seen him around Topeka recently, 
or Nemo either. Nemo must be sticking 
pretty close to Osborne. 

The Northwest Bar Association had its 
annual meeting at Stockton June 22nd. 
I didn’t get up to meet with the group, 
so don’t know much about what happened. 
Judge Ruppenthal sent me a program, and 
from that I judge they had a good meeting. 
I haven’t any on the Southwest Bar, 
but understand they too met after the 
State Bar at Wichita. 

Wash Brown has opened a new office of 
his own in the Brotherhood Bldg., in 
Kansas City, Kans. Wash told me when I 
buzzed him on law books, that he didn’t 
need any, he knew the law, any damn fool 
could practice if he had books. 

John Wall is back at Sedan, I tried to 
find him but could not, I did see Riley 
Robbins, he didn’t say how he liked Boston, 
in fact, I didn’t ask him. Dallas Knapp 
also went back on the same case. 

John Dalton has been ill but is back 
now. He left for a six months’ vacation on 
doctor’s orders, spent the time in California 
but is now better and back on the job. 

Shad and Billie Janicke were Kansas 
City visitors August 4th, they called me 
and came out to the house for a few 
minutes, nice to see them, come again folks. 

Ellis Beaver and Irving Ungerman (a 
Tulsa lawyer) and I met on the street in 
Kansas City the other day. This boy 
Beaver gets around. 

Ed Schroeder, of Kansas City, Kans., got 
a new station wagon a few days ago, ask 
me if I knew of any good use for it, I 
thought of several right quick. I may get 





226 


to go and show Ed what to do with it. 

Jim Cubbison is on a vacation, leaving 
Blake Williamson to run the office. Blake 
and I had a good visit one hot afternoon 
under his fan, the breeze blew from all 
directions. 

Don Little is remodeling his office, new 
stairway, new floor coverings, new paint, 
looks like Don was preparing a surprise 
for Frank Bates, who, is away for a 
short vacation. 

Burney Dunham is bringing in a new 
boy for Chanute to appraise and value. I 
have been trying to get that boy’s name for 
a month, near as I can get it, it is Hensel. 
He had an army uniform on at the Bar 
meeting, most of you will remember him, 
and some of you perhaps know him. 

Bob Allen, of Chanute, has had a run 
of murder cases, two within six weeks of 
each other, Bob got the first defendant 
convicted, the second one hasn’t yet been 
tried. 

Ezra Branine died sometime about the 
25th of July, at Newton. Fred Ice went 
to the hospital about the same time with 
a condition the doctors thought was arth- 
ritis. 

Lloyd Ruppenthal has his office open in 
McPherson again. Rupp has a ground 
floor location, fixed up like a business 
office with a counter across the front of 
the room. Looks like a very nice arrange- 
ment. 

Evart Mills is back with his new office 
open and going again at McPherson. 

I saw Bill Carey at Hutchinson. Bill is 
back home for good, says he is glad to 
get back. 

Buzz Hill has opened his office again at 
Wamego, after some little trouble in get- 
ting the job done, all of this in addition 
to his other worries makes Buzz work 
overtime. 

Bob Kaul was in Westmoreland when 
I went through Wamego. 

Dick Pugh of Wamego is busy remodel- 
ing a house, he works on the house, the 
“Mrs.” runs the office, team work I call it. 


Clyde Rodky and Jerry Smith of Man- 
hattan are fighting it out for County Attor- 
ney in the Primaries. I thought Clyde was 
a new dealer until I read some of his 
campaign plunder, now I am forced to 
change my mind. 


Baker tried a Comp case before 
yman in Junction City July 23rd. 


Cla 
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I saw Clay in Manhattan on his way down. 

Paul Bailey and Roy Nelson were on 
a business men’s caravan to Topeka and 
a visit to the Highway Dept., to see about 
a road matter, the day I spent in Hiawatha. 

John Gernon has no race to make for 
District Judge as there is no one opposing 
him on the other ticket either. 

Harry Miller is a candidate for Bob 
Finley's job as County Attorney of Brown 
County. 

Dick Shaw is a candidate for Probate 
Judge, I think he said there is no opposi- 
tion on the other ticket either. 

Walker Means has left Hiawatha, going 
to a little town called Grand Saline, Texas. 
He turned his business over to Chet Ingles 
to wind up. Walker left rather unexpect- 
edly, sorry to see him leave. 

The opinion seems to be sharply divided 
in Cowley County, some aver with heated 
emphasis, that George Templar will, after 
he finishes with the large estate matter 
that necessitated his commuting between 
Boston and Ark City by plane, come back 
with a noted Harvard accent, others seem 
to think that perhaps he may acquire from 
the fighting Irish in South Boston an odor 
of cod fish, anyhow, they are all agreed that 
George enjoys the plane rides. 

Max Reiger was a Kansas City visitor 
about July 21st, he called my house but 
didn’t get me, I am sorry Max, try again. 

Bill Kant formerly of Great Bend has 
gone in with Depew, Stanley, Weigand 
and Hook at Wichita. When I knew Bill 
at Great Bend he had a yen to do things 
over, he made a desk, refinished book 
cases in some old antique finishes, and 
they looked mighty good. When I went 
in their office in Wichita on this trip it 
was all completely gutted, new walls and 
partitions being installed, and in the 
middle sat Bill. 

Armine Weiskirch was a _ Trinidad, 
Colo., visitor the couple of days I spent in 
Wichita. I tried to catch him when he 
arrived home as I felt sure he needed my 
assistance to help carry his grips. 

Judge Ted Sloan and Harry Miller came 
down from Topeka and Kansas City, Kans. 
respectively, to help Harry Castor in the 
Bankruptcy Court at Wichita, wherein 
Noonie Snyder appeared for his client, 
also coming down from Kansas City. 

Art Hodgson at Lyons is fitting out his 
office and library between his campaign 
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trips as he runs for County Attorney on 
the Democratic ticket against Fred Wole- 
slagel who is a candidate on the Republi- 
can ticket. 

I went through Ellsworth one night 
after hours and called Van Danners house 
but got no answer, the last time I saw him 
he was piled up in a hospital bed but doing 
very well. I hope this finds him well on 
the road to recovery. 

I tried to get Ben Marshall at Lincoln 
Center one night as I drove through but 
found Ben out of town, this was about 
July 9th, I did get John McCurdy on the 
phone. He was headed for Colorado for 
the summer, invited me out. There is 
nothing I would enjoy more than a visit 
with John, accept his most generous hos- 
pitality and let him tell me about how 
much he thinks of Jerry Driscoll of Rus- 
sell. 

I met John Flynn on the street one day 
recently. John was all out of breath and 
sweating like a big league umpire. I ask 
him what was the trouble, he said, ‘I have 
been an hour trying to find my 12 weeks 
old dog, I walked all over town, then took 
the car and drove all over, finally gave up 
and came to the office, on arrival at the 
office the dog was sitting on the front 
step, I just now took her home, that is 
what made me late.” It was then 10:30 
a.m., another week John and she will take 
you home. 

Lee Hornbaker is planning a partner- 
ship with Howard Harper at Junction City 
under the firm name of Harper and Horn- 
baker some time soon. I thought Howard 
had something on his mind when I last 
saw him. I had to go to Hutchinson to 
get the dope. Good luck boys. 

Judge Orie L. Phillips conducted a 
meeting of the 10th Circuit Judges at 
Santa Fe, New Mexico, early in July. All 
Federal Judges were there as was the 
Federal Court co-ordinator. I understand 
the meeting was to further the work of the 
Circuit. Tom Van Cleave and Nonnie 
Snyder went back at the behest of the 
Wyandotte County Bar in an attempt to 
facilitate the business in Kansas City, Kans. 

Willard Haynes brought the “Motto” 
that adorned the wall of Pat Warnick’s 
stage office up to Kansas City, Kansas, and 
hung it over the door of Sam Terbovich’s 
office in the Wyandotte County Court 
House. I ask the steno in Sam’s office 
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what it meant, she said there were several 
different ideas on the matter, she herself 
had not decided, all of which convinced 
me further that the sign meant what it 
said, “C.A.L.C.” 

Joe Cohen, Charlie Schneider and Sol 
Winstein have formed a three-way law 
firm in the order mentioned. From what 
Joe told me about the new firm I assume 
they are getting along bigger and better 
than ever. I wish them good luck. 

There will be a memorial for Judge 
Guy Helvering at Wichita Sept. 16th, in 
the Federal Court room, I undestand this 
is being sponsored by the State Bar Assn. 

Clarence and Claud Sowers are making 
some changes and revamping their office. 
Claud, between running for congress on the 
Democratic ticket and trying to keep his 
pretty daughter from going to California, 
on account of, he needs her in the office 
as his secretary, and ‘Clarence attempting 
to try cases in all four divisions at once, 
make the boys hard to see, but I caught 
them. 

John Madden got himself married and 
went on a honeymoon over the Fourth of 
July. Looks like John picked a day when 
everyone else was celebrating too. 

Bob Miller is all fixed up business-like 
in an office at Osawatomie, he opened 
about July ist. He reports business better 
than expected and prospects good for more. 

Willis McQueary is the only candidate 
for County Attorney in Miami County. He 
has the Republican nomination with no 
opposition. 

In Johnson County there is a race on 
for both Probate Judge and County 
Attorney. Looks like all the boys are 
getting interested in Casey Jones’ place as 
Probate Judge and Clate Brenner’s place 
as County Attorney. 

Percy Viesselman died at Lawrence some 
time about August 15th, and Amsie Jordan 
died at Beloit about the same time. I had 
a writeup in the Hash about five years ago 
saying Mr. Jordan and his former partner, 
now deceased, had practiced law together 
as a partnership longer than any office in 
Kansas, I think somewhere about 25 years. 
This is a record as far as I know. 

Herb Lodge is back at Olathe, I think 
the last one of the Johnson County boys 
to get home. 

Maurice Hubbard’s little daughter, as 
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this is written, is in the hospital with polio. 
Reports are very good, no paralysis. 

Chauncy Little - it as his opinion 
that Olathe certainly has a bevy of young 
legal talent, and Chauncy further states 
with certain emphasis, that it is all good. 

Rolla Coleman has a younger man in 
with him, Ray Carr, who was at one time 
with Lew Gates over on the Avenue. Ray 
was in the service, I think he just got out, 
I haven’t seen him yet. 

I met Ken West in Olathe one day 
recently with Judge Roberts. Ken is still 
with the F.B.I., nine years, he says. 

Murray Hodges is planning on taking 
after Everrett Scrivner in a race for the 
Second Congressional seat. Scriv. is the 
present incumbent. Murray has his eye on 
the seat. 

Harry Gillig, Jr. has opened an office in 
Wichita. He was in the army for two 
years, received his LL.B. from Washburn 
Law School, his A.B. from the University 
of Wichita, and was admitted to the bar 
in Kansas on August 2nd, this year. We 
wish him luck. 

I missed Jim McKay of ElDorado while 
he was a Kansas City visitor about August 
24th. Sorry Jim, try again. 

John Keach, who practiced in Ohio for 
11 years, came out of the service and 
decided to give Kansas a whirl. He opened 
an office over in Mission Acres, next door 
or close by my old friends Rolla Coleman 
and Andy Pflumm. 

Gerald Stover and Ed Thiel of Colby 
have gotten together in a new partnership 
at Colby, Kansas. Gerald has left Hutchin- 
son to go to Colby. 

Dale Bruce has opened an office up in 
North Wichita recently. I saw him for a 
moment only to say hello to him. I will go 
back again and get better acquainted some 
day soon. 

R. B. Clausing is the new boy with 
Ratner, Allen and Mann. I didn’t meet 
him, but heard about him from Miss 
Mattox. 

Dick Barber and Milt Allen have formed 
a partnership at Lawrence, and moved to 
a ground floor location; both boys say all 
is well and going good. 

Harry Hoffman is in Canada on a 3 
month hunting trip; he will be home 
before this goes to _— I do hope he had 
good luck, on birds. 

Frank Cosgrove has his son-in-law in 
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the office with the firm at ~~. a boy 
by the name of Van Slyck —1I didn’t get 
his first name, but I will next time I 
see him. 

Lloyd W. Jones has come up from the 
M. K. & T. office at Oklahoma City to 
take over at Parsons. Judge W. W. Brown 
has retired and is opening up a place to 
loaf, with F. O. Martin in an adjoining 
office to help him do his loafing, so he 
says. 

Prank Leibert at Coffeyville has a new 
son, which makes Dallas Knapp a grand- 
father — first child for Fr and first 
grandchild for Dallas. 

Aubrey Neale and Ray Belt have newly 
finished offices, new carpets, new light 
fixtures and in short, are all dolled up. 
Aubrey had a month’s vacation up in 
Canada after Ray got out of the army, 
says now he doesn’t want to work. 

Some of the Ark City boys got a little 
confused on politics recently. I don't 
know, but it looked to me like they 
changed horses in the middle of the 
stream — unknown to the horses. George 
Templar and I had a good laugh over the 
be matter. 

Frank Theis has a new office in Arkansas 
City. He moved over with Templar, 
Wright, and Jack Renn — all in the same 
building. 

Tom Boyle was in Wellington on busi- 
ness, so his girl said; I bet no one knew 
he was there but Tom himself. 

Otho Lomax, the general attorney for 
the Highway Commission, was killed in 
an auto accident somewhere in central 
Kansas. I didn’t see the press account, I 
heard about it afterward. I am sorry about 
Otho’s death. 

Ross Borders resigned as Probate Judge 
of Montgomery County, and has opened 
his own office up on the street in one of 
the bank buildings. 

Spud Russell was killed in an auto acci- 
dent at Brush, Kansas — a little place just 
below La Crosse, Kansas. This is the 
second boy killed in an auto accident, 
within a week. Don was my good friend 
and I am extremely sorry. 

Doug Gleason expects to open an office 
at Mound City, Kansas, in the very near 
future. I saw him recently at Topeka. 

Tom McGuire has opened his office at 
Medicine Lodge again after several years 
in Uncle Sam’s Army. I saw someone from 
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there the other day who told me Tom was 
back 


Glenn L. Archer, as well as Brainard 
L. Anderson, are both in with Allen and 
Ascough at Topeka. Glenn Archer is 
slightly older than the average graduating 
attorney, he spent some time with the 
Kansas School System. Brainard is a this 
year boy. Judge Allen is very proud of 
the boys. 

George Reynolds opened his own office 
at Eureka. He is doing very well, and will 
go in as County Attorney in January. 

Paul Smith and Gene Coombs have 
opened up in the Beacon Building at 
Wichita, as a partnership. They are a 
couple of good boys who will do well. 

Garner Shriver is the boy who passed 
out cigars along about October 1st, when 
I was in Wichita. I understand a son was 
born. 

Pat Warnick, Bill Attwater, and Allan 
Phares have opened an office in the Union 
National Bank Building. New furniture, 
carpets, and what have you, looks like a 
big town office. 

Lloyd Kagey is going out of the County 
Attorney’s office January 1st. He is moving 
upstairs in the Court House, where he will 
practice law. 

I know where there is a complete set of 
Kansas Statutes for sale. Someone asked 
about these, but to save me I can’t think 
who it was. If they see this and still 
want them, write me. 

I met Jack Savage in the Law Library at 
Wichita recently. Jack left Winfield and is 
going to be with the Veterans Adminis- 
tration in Wichita. 

Jim Dyer told me Herb Stubbs of 
Ulysses was improving rapidly. Herb is 
still in the hospital at Garden City. 

I saw Art Fleming of Garden City on the 
street in Wichita recently. Art seemed to 
be in a hurry; looked like pressing busi- 
ness. 


Pat Patterson had seats, hotel reserva- 
tions, and all arrangements made to go 
to St. Louis to see the World Series. Of 
course, there had to be an upset — was 
Pat hard to get along with? The only 
time in his life he ever got a chance to 
g0, then someone gummed it up. 

Does anyone know where I can find 
a set of Kansas Reports for sale? 

Bob Gilliland and Charlie Rauh have 
dissolved their partnership. Bob is going 
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in with Martindel, Carey, Brown, and 
Brabbetts, who, by the way have remodeled 
the suite. They have new walls, new carpets, 
built in bookcases— in fact new every- 
thing; it makes a mighty fine office. 

Judge Bill Vance and Mrs. Vance spent 
a couple of days in Lincoln, Nebraska, 
while I was there. We met several times 
at Abe Schimmel’s Hotel. 

In Chicago a few weeks ago at a sales 
meeting held at the Edgewater Beach 
Hotel, I became acquainted with some of 
the management. They, knowing our busi- 
ness, asked me if I perchance knew a 
lawyer in Topeka named Duke Meyers. 
They further explained, on account of the 
Music Master Petrillio calling out all the 
orchestras they wondered whether they 
might induce Duke to bring his band to 
Chicago for an oo They seemed 
very much impressed by what little they 
saw of his ability to lead a band. 

Jack Bond and Clay Carper were over 
at Howard, Kansas, trying a case before 
Judge Carl Ackarman one day recently. I 
didn’t stay long enough to visit, but I did 
get the impression that Jack and Clay were 
on one side. Noel Mullindore and Hubert 
Horning were also in the court room. 

I got a big laugh out of Jim Cubbison at 
Kansas City the other day. If ever a firm 
was entitled to an “A” rating in Martin- 
dale, in my opinion, it is the Williamson- 
Cubbison-Vaughan firm. Blake went away 
to war, gone some three years or better; 
June Vaughan was also away about the same 
period. Cub ran the office in their absence. 
Martindale, on their re-investigation, wrote 
the firm and said, in so much as the facts 
now warranted as shown by the conduct 
of the office over the last three or four 
years they would rate the head of the firm 
an “A.” 

Bob Nelson is the father of a first born. 
I haven’t seen Bob and I am not sure 
whether it is a boy or a girl. If perchance it 
is a boy, I hope by the time the child 
grows up I will have Bob sufficiently 
trained so that he will be able to hand it 
down. What I mean is, I hope I do not 
have to train the child as I have Bob. 

Liberal, Kansas, had a flood, in fact 
such a flood as rates the front page of the 
Kansas City Star. It only mentioned one 
citizen of the city as having been caught 
in the high water. The article did say that 
Hon. G. L. Light, prominent in Bar Circle, 
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had, with his family, to be removed in a 
boat. The sand bags around the house did 
not hold back the waters. I was glad to 
learn the folks suffered no discomfort 
other than a boat ride. I am, however, 
worried about the room I always sleep in 
— it being on the ground floor. Did it 
get my bed Vern? 

Freddie Mann and his wife were driv- 
ing from Wichita to —- to spend the 
Labor Day holiday with Frank Warren, 
Freddie’s father-in-law. A woman coming 
from the opposite direction smacked 
Freddie's car. Freddie suffered a broken 
rib or two and Mrs. Mann was shaken up. 
It sort of disabled them for several weeks, 
but I hear all is well now. I saw Fred 
recently and he says there are no ill effects 
but it was a harrowing experience. 

New firm in Wichita is Foulston, Gerety 
and Butler. Sounds like old times again. 
Back in the 1920's there was a new firm 
every time I went to Wichita, which was 
very often. Sid Foulston is back out of 
the army, “Irish” Gerety is going out of 
the County Attorney's office, and Hank 
Butler left Cowan, Kahrs and Nelson. 

Marlin and Connie Brown have a nice 
looking little office in a ground floor loca- 
tion at Council Grove. I didn’t see Marlin 
but did see Connie. She had a gripe. Said 
Marlin ran off to Ray Pierson’s party and 
left her to defend a child desertion case. 
She had never been in court before and 
was quite badly scared; however, she had 
the statute book under her arm ready to 
go when I saw her. I wonder how she 
got along. 

Charles Davis is in with Howard Jones 
at Topeka. I met him for the first time 
recently. Howard seemed to be going along 
as usual; he has an urge to get in touch 
with Carl Chase of Eureka on a hunting 
trip. 

Judge Sloan has been engaged as a part 
time professor at Washburn; bankruptcy 
is his subject. 

Hal Davis is back and on the job 
again with a cozy little office in the Bank 
of Topeka Building. Took Hal a long 
time to get an office. 

Ed Westerhaus is in with Dave Wheeler 
at Marion. I guess from what Dave told 
me they are doing business as usual. 

I tried to find Dutch Hauser but didn’t 
have much luck. 

Jay Hargett is going back as County 
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Judge again. Walt Hembro was vacation- 
ing somewhere at a football game. Funny 
how everyone likes to leave Council Grove 
when I want to see them. 

Walt Stumbo won out in the primary 
over Roy McCue, who has held the post 
of Probate Judge in Shawnee for 14 years, 

I saw Judge George Kline sitting in an 
auto parked on the main street in Topeka 
recently. George looked to me like he 
never had had a sick day. In fact, he was 
bright and chipper. I was glad to see him. 

Fred Hall the Republican nominee is 
fighting out a race with Monty Downer 
on the Demo ticket for County Attorney 
of Ford County. 

Harry Waite is in the office of E. 
Minner at Dodge City. As far as I know 
this is the only change at Dodge City. 
Jim Williams, of course, came out of the 
service and is in with Carl Van Riper. 

Willis Shattuck is in the old Daigh 
office at Ashland. He is the unopposed 
nominee for County Attorney of Clark 
County. 

Rusty Cossman of Ashland —I still call 
him Rusty on account of his hair was red, 
now it’s gray — is still holding down the 
same old town where Judge Harvey started, 
as well as Judge Price, who by the way is 
Rusty's father-in-law. 

a Barta is teaching a class in Com- 
mercial Law at Wesleyan College in Salina, 
Kansas. 

Harold Smither is still laid up with the 
heel he had shot off in a hunting accident 
last fall, while pheasant hunting with some 
friends from Salina. It’s about time Harold 
showed some improvement and got going 
again. 

Judge Ed Bennett with Bob Helvering 
were watching a baseball game at the 
ark one afternoon, June 23 to be exact. 
The bleacher fell, dropping Ed and Bob 
from the top to the bottom. Bob hurt his 
back to a place where he has been laid 
up for three months. He is now, October 
Ist, at Mayo’s Clinic. Ed is just now 
beginning to get out. His leg was broken 
in two, his ankle was broken, and a wrist 
was broken. In fact, Ed came out of the 
crash in one h of a shape, but is now able 
to get out a little each day. He is improv- 
ing to a place where he may hold court 
during October. I don’t know about Bob. 
He must be all right. I saw him at the 
memorial in Wichita for Judge Helvering. 
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John Buehler has no opposition for 
County Attorney of Atchison County, nor 
does Phil Schrack have any for County 
udge. 

Bill Litowich has spent several weeks 
in the hospital undergoing a repair job 
and getting much needed rest. I saw him 
.at Wichita Monday, at the opening of 
Federal Court. He said he felt better than 
he has for years. 

C. B. Dodge has again opened up his 
office at Salina after 4 years in the navy. 
He is making an abstract plant; says he 
hopes to have the records completed by 
Oct. ist. I haven't seen C. B. for a long 
time, and it was nice to see him again. 

C. P. Clark was confined to his home 
with a cold the day I spent in Salina. I 
did see Jim Mize, the other half of the 
firm. Jim says all goes well. 

LaRue Royce had a son home. He 
spent the day learning about the facts of 
life from the boy. 

Bill Millikin is back since about June 
Ist. He has the office going again, says 
he is home for good. No more wanderings 
away from Salina. 

Judge Guy Helvering gave John Young 
a mighty nice little library, all new and 
recent. John is very proud of the books 
and the gift. 

Judge Smith of Salina has been very 
sick all summer. He is now out of the 
hospital and doing better. Several have 
been Judge Pro Tem, including Jim Cole- 
man from Junction City. Judge Smith is 
a candidate for re-election on the Demo 
ticket, opposed by Buzick on the Repub- 
lican ticket. Buzick is now Judge of the 
City Court. 

Jim Cassler of McPherson was in 
Topeka the day I was in McPherson. I 
missed Lloyd Ruppenthal too. He was 
steering Frank Carlson around. When this 
goes to press he will be in a position to 
judge his efforts in Frank’s behalf. I guess 
the rest of the McPherson Bar is “‘status 
quo.” 

Judge Art Mellott has called a meeting 
of the seven U.S. Commissioners, who are: 
P. W. Croker, Kansas City; Joseph J. 
Dawes, Leavenworth; Geo. S. Allen, 
Topeka; Forrest J. Harton, Salina; Chas. 
A. Springer, Lawrence; Ralph E. Gilchrist, 
Wichita; Ernest E. Blincoe, Fort Scott. The 
meeting will be in Kansas City on Novem- 
ber 8th for a general discussion and all 
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around conference. The purpose is to pro- 
mote better understanding and to facilitate 
the handling of matters having to do with 
the work of the court and commissioners. 
Pat Crocker and Joe Dawes will address 
the meeting. The U.S. District Attorney's 
office will be represented as well as the 
U. S. Marshall's office. 

Ben Weir of Pittsburg was down with 
some sort of an ailment during the sum- 
mer; it laid him low for 60 days and 
scared all his friends and relatives. I 
hear he is out again and at the office half 
days. Take it easy Ben and listen to the 
counsel of your doctor. 

Paul Clark and Larry Walker, both of 
Pittsburg, have dissolved their partnership. 
Larry is going on alone, and Paul is the 
Republican nominee for County Attorney. 
Barnes Griffith is the Democratic nominee 
for County Attorney of Crawford County. 

Max Hamilton and Harold Malone, the 
former a Democrat and the later a Repub- 
lican are battling it out for County Attor- 
ney of Sedgwick County. Looks like quite 
a race. 

Everett Fettis is the new boy in with 
Bob Blase in the Bitting Building at 
Wichita. 

Hal Black and John Bryant went to 
Denver to argue a matter in the Court of 
Appeals in September. I haven’t heard the 
results. I think it was on the matter of 
the alcohol unit seizing alcohol on which 
the federal tax had been paid. 

Mack Bryant has taken over a job with 
the war dept., headquartering at Richland, 
Washington, so John told me. 

Those who have been members of the 
American Bar Association for thirty years 
are: 


Joseph G. Carey, Wichita 

James V. Humphrey, Junction City 

William Osmond, Great Bend 

Robert Stone, Topeka 

J. C. Ruppenthal, Russell 

C. J. Bryant, — 

A. J. Curran, Pittsburg 

ohn S. Dawson, Topeka 

Edwin S. McAnany, Kansas City 

Fred Robertson, Kansas City 

Al F. Williams, Topeka ; 

Robert C. Foulston, Wichita 

John L. Hunt, Topeka 

Hugh Brownfield and Harold Harding 

have gotten into their new office in the 
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Commercial Bank Building at Kansas City, 
Kansas. Harold is a candidate for County 
Attorriey on the Democrat ticket, running 
against Russell Stephens on the Republican 
ticket. 

Jeff Carlisle, after taking over the office 
of Charlie Garrison at Garnett, has been 
recalled to active duty by the navy. He 
wishes to let someone interested in a loca- 
tion have the plant which is equipped for 
law, insurance and abstracts. It really is a 
wonderful opening for someone interested 
in a location. 

A dinner in honor of Judge Arthur J. 
Mellott of the United States District court 
of Kansas will be held at 6:30 o'clock 
Monday night, June 24, at the Scottish 
Rite Temple in Kansas City, Kansas, under 
the auspices of the Wyandotte County Bar 
association. 

Judge Mellott, formerly a lawyer in 
Kansas City, Kansas, and a former Wyan- 
dotte County attorney, is a member of 
the sponsoring group. He was — to 
his present position a few months ago by 
President Truman. 

The informal dinner and program, 
according to Judge Willard M. Benton, 

resident of the county bar association, will 
one of the most lavish affairs in the 
history of the association. Judicial digni- 
taries of Missouri and Kansas have accepted 
invitations. 

Principal speaker on the program will be 
Judge Walter A. Huxman of the tenth 
circuit United States Court of Appeals. He 
is a former governor of Kansas. Other 
federal judges who have accepted invita- 
tions are Judge Albert A. Reeves and 
Judge John Caskie Collet of the Western 
district of Missouri. In addition, justices 
of the Kansas Supreme court William A. 
Smith, Jay S. Parker, Hugo Wedell, Walter 
G. Thiele, will attend. 

Judge John L. Kirkpatrick of the John- 
son and Miami County District court in 
Kansas also has accepted an invitation. 
Invitations also have been extended to 
members of the bar associations of Leaven- 
worth, Douglas, Miami and Johnson coun- 
ties. The wives of all guests are invited, 
Judge Benton said. 

Kansas City, Kansas, lawyers, who will 
participate in the program include William 
Drennan, who will introduce Judge Mel- 
lott, William E. Carson, who will present 
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guests and J. Willard Haynes, who will 
introduce visiting bar members. 

Rex A. Neubauer, young Topeka law. 
yer, is an associate in the Liberal office of 
the law firm of Hickey and Harner, it was 
announced today by Richard A. Hickey of 
Liberal and Collis R. Harner of Dodge 
City, partners in the firm. 

Mr. Neubauer will take over the work 
of Clarence E. Bailey, former member of 
the firm, who resigned four weeks ago and 
left Liberal to return to the practice of 
law in his native state of Oklahoma. 


FRANKFORT, Ky. — (UP) — The right 
to practice law may not be enjoyed by 
other than natural persons, the Kentucky 
court of appeals has ruled in enjoining 
banks and trust companies from drawing 
“wills, mortgages, deeds and other legal 
documents” except casually and without 

ay. 
. The court’s order directed that five large 
Louisville banks and trust companies cease 
the practice, and particularly from adver- 
tising to the outside world that such serv- 
ices were performed, as constituting “the 
unlawful practice of law.” 

Judge Gus Thomas wrote that “‘corpora- 
tions cannot meet the moral standards 
required to practice law, nor the scholastic 
ones either, since these may only be 
obtained by a natural person,” and added 
it “is a self-evident fact that a corporation 
cannot qualify so as to obtain a license to 
practice law.” 

“If an individual may not practice law 
as sought to be enjoined, neither may the 
defendants (banks and trust companies) 
engage in similar practice.” 

The order directs that the banks ma 
“without solicitation on their part” draft 
such documents as a customer desires 
executed “and for which it receives no 
compensation.” 

W. C. Millikin, Salina attorney, was 
elected district judge pro tem for Saline 
county at a meeting of the county bar 
association this morning. Millikin replaces 
Omer D. Smith, who resigned Saturday as 
pro tem judge. He had been named to that 
position earlier this summer due to the 
illness of Judge Roy A. Smith, who is 
convalescing at his home. 

(AP) —D. J. Sheedy, 72, lawyer and 
former probate judge of Wilson county, 
died Monday in an Independence hospital. 
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A graduate of the University of Kansas 
law school, he was probate judge for 18 
years. He was a Spanish war veteran and 
served in the old National guard with the 
rank of major. 

Survivors include his widow and a son, 

h R. Sheedy, Fredonia lawyer. 

Judge Roy A. Smith, who has been ill 
several months, is somewhat better and 
able to sit up part of the day, a member 
of the family said today. 

Edward T. Riling, 70, lawyer and former 
member of the state legislature, died Tues- 
day at Lawrence Memorial hospital of a 
cerebral hemorrhage. 
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Riling, who also served as Douglas 
county attorney and judge of the county 
court, was born in Leavenworth. He 
attended St. Benedict's college, Atchison, 
and was graduated from the University of 
Kansas with a law degree in 1900. Funeral 
services will be Friday from St. John’s 
Catholic church. 


(AP) — State Sen. Hal E. Harlan, Man- 
hattan lawyer and president of the Kansas 
State Chamber of Commerce, was reported 
in a satisfactory condition today after an 
operation at a Colorado Springs, Colo., 
hospital. 
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IS THE SUBJECT OF NEIGHBORHOOD GOSSIP 


Recently a Western lawyer found in the files of 
an estate a letter describing how the writer had 
secured a homestead exemption. The following 
extract is a gem: 
“*He read a whole set of lawbooks on this thing, 
so I feel sure he knew how to make it out." 
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sn’t there a worth-while half truth in this comment? 

Every lawyer knows that little legal research is 
required in drafting a homestead declaration. If the 
requirements of the statute are carefully complied 
with, few other points need checking. 


The client doesn’t know this. He supposes that the 
lawyer has read all the lawbooks in the law office. 
When the lawyer refers to lawbooks in the client's 
presence he raises himself in the estimation of the 
client. 





Show your fa- | 1 You Have Not Added 
miliarity with 


American Juris- SZ , 

prudence to every PHLIACHAIL 
client. You will JURISPRUDENCE 
be surprised how 
much more con- 


vincing your ad- 
vice will be. 


To Your Library ... 
Write Ether Publisher for Price and Terms 





THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rechester 3, N. Y. 
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A JURY ... 3c AN HOUR 


— That’s News 
Says Reddy Kilowatt 


You would think the taxpayers were very lucky if they could employ 12 men 
to offer their services at the rate of 3¢ an hour. But such a proposition would 
be as ridiculous as finding 12 men acceptable to the prosecution and defense 
without some objection. 


But in your home you can employ 12 men to work for less than 3¢ an 
hour. Because it actually takes 12 skillful huskies to match the services you 
get from electricity for the same few cents. Simply by plugging in you start 
12 men to work — producing miracles of light — cold for refrigeration — power 
for cleaning and washing — heat for cooking, toasting and ironing — not to 
mention the million dollars worth of entertainment your radio brings you. And 
said 12 men are not prejudicial in their opinion of types of appliances, working 
conditions or hours of work. A child can control the actions of this jury as 
skillfully and safely as any attorney. 


But you ask: Why are these services so cheap? First, because business 
managed electric companies such as ours have effected economies in operation, 
and second, because of your increased use of electricity. These have brought 
down the price of electricity to a place where you now receive more than 
twice as much electricity today as you received a few years ago. 


Call your electric company today for information on employing a jury 
to work in your home for less than the price of a good cigar. 


KANSAS i ELECTRIC COMPANY 


Llectricity és Cheaper 











If You Plan 
to Heat with GAS 


Remember that even 


GOOD EQUIPMENT 
MUST BE 
INSTALLED Righz/ 


The first step to insure satisfactory Gas heating is the 
selection of good heating equipment of proper size. It is 
net economical te select cheap Gas heating equipment. 
These who do will probably pay for good heating equip- 
ment many times over through increased operating 


expense. 
Good heating equipment is essential, of course, but it 

must also be installed properly. The best of Gas heating 

equipment poorly installed cannot give satisfactory 
When you plan to heat with Gas, be sure to follow 

1. Select good heating equipment of proper sixe. 

2. Select a good heating contractor who bas a known 
reputation for installing good heating systems. 


There are no SHORT-CUTS to 
GOOD Gas heating ........ 


Tur GAS SERVICECO. 


Watural Gar for home and industry 
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New and Better Ways 
of Doing, Things 


Shepard’s Citations was a 300d service when it was 
first introduced. It is a better service today. Con- 
stantly we are finding new and better ways of doin}, 
things. 


Every new idea that seems to promise advancement 
is studied and tested in every way. As soon as we 
are sure of its value it is included in our service. 


The result is a service that isalwaysnew. No mat- 
ter when you purchase Shepard’s Citations—you 
know it embodies every new citation feature. 


Our whole effort is toward simplicity—to Rive you 
a complete citation service coverin’, every essential 
feature in the least amount of space. 


You get reliability and economy of operation that 
will save you many dollars in the upkeep of your 
library. 


And when you have acquired the habit of brin3in3, 
every case and statute up to date through Shepard's 
you will know then, more truly than ever before, 
that there is nothing, that takes its place. 


Shepard’s Citations 
The Frank Shepard Company 
111 Eighth Avenue 
New York 11, N. Y. 














Copyright, 1946, by The Frank Shepard Company 
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You will never surprise 


this Kansas Lawyer 


by citing a "case-in-point" 
that he has not examined 


His Office — 


contains the popular 


“Life-Time’” Kansas Digest 


Every Point of Every Case — clearly set forth. 


Every Word & Phrase — defined in the Kansas decisions is 
made quickly available. 


Complete Tables of Cases — including special Defendant- 
Plaintiff Table. 


Kansas Descriptive-Word Index directing you from the 
"facts" in your case to all Kansas precedents involving the 


same facts. 


There are other interesting "facts" about this Modern Kansas 
Case Law Finder. They're yours for the asking. 


WEST PUBLISHING CO, VERNON LAW BOOK CO. 
St. Paul 2, Minn. Kansas City 13, Mo. 
R7656 





